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Court of Appeals of the District of Columbia 


No. 5235. 

L. J. Christopher Company of California, A 


Commissioner of Internal Kevenue. 


1 Docket No. 16085. 

L. J. Christopher Co. of California, Petitioner, 

v. i 

Commissioner of Internal Revenue, Respondent. 
Appearances : 

For Taxpayer: Geo. E. H. Goodner, Esq. 

For Comm’r: I. R. Blaisdell, Esq.; George II. Koster, 
C. P. A.; H. D. Thomas, Esq.; J. M. Hudson, Esq. 

Docket Entries. 

1926 

May 17. Petition received and filed. 

“ 21. Copy of petition served on Solicitor. 

“ 21. Notification of receipt mailed taxpayer. 

July 13. Answer filed by Solicitor. 

Aug. 20. Copy of answer served on taxpayer. General 
Calendar. 

1927. j 

Feb. 24. Application for order to take depositions filed by 
taxpayer. 

Mar. 2. Order denying application of 2-24-27 dnd trans¬ 
ferring appeal to field calendar to be heard 
5-2-27 Los Angeles, Calif, signed and filed. 
Both sides notified. 

“ 2. Hearing date set 5-2-27 Los Angeles, Calif. 

1—5235a 
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Mar. 7. Motion to renew application for order to take 
depositions tiled by taxpayer. 

44 12. Order to take depositions of J. M. Rugg et al. 

signed and filed. Both sides notified. 

44 12. Order restoring proceeding to general calendar 

signed and filed. Both sides notified. 

44 11. Application for order to take depositions of J. M. 

Rugg et al. filed by taxpayer. 

May 9. Depositions of L. J. Christopher et al. filed. See 
8931. 

44 13. Copy of depositions served on G. C. 

44 24. Motion to suppress depositions filed by G. C. See 

8931. Copy served 5-28-27. 

Aug. 17. Motion to place on circuit calendar, hearing Los 
Angeles, filed by taxpayer. 

44 17. Granted. Both sides notified. 

1928. 

Mar. 8’. Notice of appearance of George E. H. Goodner 
as counsel for taxpayer filed. 

* 4 7. Hearing date set 4-17-28 at Los Angeles, Calif. 

Apr. 17. Hearing had before Mr. Milliken on merits. 
Briefs due June 15, 1928. 

May 11. Transcriptlof hearing of Apr. 17, 1928 filed. 

June 14. Brief filed bv G. C. See 8931. 

• 

2 

June 15. Brief filed by taxpayer. See S931. 

Oct. 2. Findings of fact and opinion rendered, Mr. Mil¬ 
liken. Judgment will be entered under Rule 50. 

1929. 

Jan. 15. Notice of settlement filed bv G. C. See 8931. 

44 17. Hearing date set on notice of settlement Feb. 13, 

1929. 

Feb. 5. Alternative proposed redetermination filed by 
taxpayer. 

44 7. Copy of alternative proposed redetermination 

served on G. C. 

44 13. Hearing had before Mr. Milliken on contested set¬ 

tlement under Rule 50. 

44 15. Final order of redetermination, entered. 

44 16. Transcript of hearing of 2-13-29 filed. 

Aug. 14. Stipulation of venue filed Court of Appeals of D. C. 
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Aug. 14. Petition for review by Court of Appeals of T). C. 

with assignments of error filed by taxpayer. 

“ 14. Proof of service filed. 

Oct. 12. Motion for enlargement of time filed by taxpayer. 

“ 12. Order enlarging time to Dec. 2, 1929 forj prepara¬ 

tion of evidence and delivery of record papers, 
entered. 

Nov. 29. Motion for enlargement of time to 1-15-30 to pre¬ 
pare and deliver record filed by taxpayer. 

“ 30. Order enlarging time to Jan. 15,1930 for prepara¬ 

tion of evidence and delivery of record papers, 
entered. 

1930. ! 

Jan. 14. Motion to enlarge time to Feb. 15, 1930 t|o prepare 
evidence and transmit record filed by taxpayer. 

“ 14. Order enlarging time to Feb. 15, 1930 for prep¬ 

aration of evidence and delivery of record, en¬ 
tered. 

“ 22. Statement of evidence lodged. 

“ 22. Proof of service of statement of evidence and no¬ 

tice of hearing Feb. 5, 1930 filed. 

Feb. 3. Objections to statement of evidence filed by G. C. 

“ 5. Hearing had before Mr. Sternhagen on settlement 

of evidence. Continued to March 27, respond¬ 
ent to file new objections to statement on or 
before March 27, 1930. 

“ 5. Order of continuance to March 27,1930 for hearing 

on approval of statement of evidence entered. 

“ 10. Motion for extension to May 1, 1930 for prepara¬ 

tion of evidence and transmission of record 
filed by taxpayer. 

11 11. Order enlarging time to May 1, 1930 fo:: prepara¬ 

tion of evidence and delivery of record, entered. 

Mar. 8. Motion to advance hearing to March 2Q, 1930 for 
settlement of statement of evidence filed by 
taxpayer. 3-10-30 Granted. 

li 13. Objections to statement of evidence file^ by G. C. 

“ 12. Transcript of hearing of Feb. 5, 1930 filed. 

“ 20. Hearing had before Mr. Marquette on settlement 

of evidence. 

Apr. 14. Transcript of hearing of March 20, 1930 filed. 
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Apr. IG. Order that respondent's objections to statement be 
allowed and statement of evidence be prepared 
accordingly, entered. 

44 30. Motion to enlarge time to June 1, 1930 to prepare 

evidence and transmit record tiled by taxpayer. 
44 30. Order enlarging time to June 2, 1930 for prepara¬ 

tion of evidence and delivery of record, entered. 
May 14. Agreed statement of evidence approved and or¬ 
dered filed. 

44 10. Praecipe with proof of service thereon filed. 

44 29. Order enlarging time to July 1, 1930 for trans¬ 

mission and delivery of record, entered. 

Now, June 9, 1930, the foregoing docket entries certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. I). GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

4 Filed May 17, 1926, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 160S5. 

L. J. Christopher Company of California, Petitioner, 

v. 

Commissioner of. Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency (IT:- 
CA.-PYA-5-1-60D) dated April 6, 1926 and as a basis for 
his proceeding alleges as follows: 

1. The petitioner is a corporation incorporated under 
the laws of the State of California with its principal office 
at 2101 South Los Angeles Street, Los Angeles, California. 


COMMISSIONER OF INTERNAL REVENUE. 


0* 

0 


2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioner on 
April 6, 1926. 

3. The taxes in controversy are income and excess profits 
taxes for the year 1921 and for six thousand two hundred 
and twenty-seven dollars and seventeen cents ($6,227.17). 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following error: 

The erroneous addition to income by the Commissioner 
of Internal Revenue under the caption “Profit on Sale As¬ 
sets” of the sum of twentv-eia’ht thousand three hundred 
and seventy-eight dollars and forty-three cents ($28,- 
378.43). 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(a) There was no actual sale upon which a profit was 
realized. 

( b ) There was a reorganization during the year 1921 but 
no completed transaction constituting a sale sufficient to 
produce a profit to the petitioner. 

(c) Although the petitioner contends that there was no 
sale or completed transaction nevertheless petitioner fur¬ 
ther relies upon the fact that even had there been a sale 
there was no profit because the Commissioner erred in con¬ 
sidering good will not on books in the sum of seventeen 
thousand twenty-eight dollars and eighty-two cents ($17,- 
028.82) and liability assumed by purchaser in the sum of 
twelve thousand ninety-three dollars and forty-six cents 
(-12,093.46) as deductions from cost and thereby creating 
a profit from these two items of twenty-nine thousand one 
hundred and twenty-two dollars and twenty-eight cents 
($29,122.28) which was in truth and in fact not a profit and 

not realized by the taxpayer. 

5 6. The petitioner prays for relief from the defi¬ 

ciency asserted by the respondent on the following 
and each of the following particulars: 

(a) On the conclusion of the Commissioner of Internal 
Revenue that there was a bona fide sale of the assets of the 
petitioner during the taxable year 1921. 

( b ) On the conclusion that a profit was made oil the said 
sale amounting to twenty-nine thousand one hundred and 
twenty-two dollars and twenty-eight cents ($29,132.28) less 
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seven hundred and forty-three dollars and eighty-five cents 
(-743.85) deducted by the revenue agent making a net profit 
on sale of assets twenty-eight thousand three hundred and 
seventy-eight dollars and forty-three cents ($28,378.43). 

Wherefore, petitioner prays that this Board may hear 
and redetermine the deficiency herein alleged. 

[Seal of L. J. Christopher Company, Los Angeles, 
Cal. Incorporated March 28, 1914.] 

GEORGE R. JACKSON, 

GEORGE R. JACKSON, 

420-424 Union Trust Building, 

W ashing ton, D. C., 
i Counsel for the Petitioner. 


State of California, 

County of Los Angeles, ss: 

C. Hooktrotten, hereby duly sworn, says that he is the 
Secty. President of L. J. Christopher Company of Cali¬ 
fornia above named, that he is duly authorized to verify 
the foregoing petition: that the has read the foregoing 
petition and is familiar with the statements contained 
therein and that the facts stated are true. 

C. HOOKTROTTEN. 

Subscribed and sworn to before me this 12th day of 
May, 1926. 

[Seal of William A. Taylor, Notary Public, Los 

Angeles Co., Cal.] 

WILLIAM A. TAYLOR, 

(Notary Public .) 

Notary Public in and for the County of Los Angeles, 
State of California. 

My Commission Expires Aug. 18, 1927. 


COMMISSIONER OF INTERNAL REVENUE. 
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6 Exhibit A. 

lT:CA:PYA-5-l-60D. 

Mailed April 6, 1926. 

L. J. Christopher Company of California, 

210 South Los Angeles Street, 

Los Angeles, California. 


Sirs: 

The determination of vour income tax liability for the 

%■ *■ 

years 1920 and 1921, pursuant to an examination of your 
books of account and records, as set forth in office letter 
dated November 1, 1924, disclosed an aggregate deficiency 
in tax amounting to $7,618.27, as shown in the attached 
statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 davs from date 
of mailing of this letter within which to file a petition for 
the redetermination of this deficiency. Any such peti¬ 
tion must be addressed to the United States Board of Tax 
Appeals, Earle Building, Washington, D. C., and must 
be mailed in time to reach the Board within the 60-dav 
period, not counting Sunday as the sixtieth dak 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment lias been made, or where a taxpayer has filed a 
petition and an assessment in accordance wit|i the final 
decision on such petition has been made, t lie unpaid 
amount of the assessment must be paid upon notice and 
demand from the Collector of Internal Revenue. No claim 
for abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board (if Tax Ap¬ 
peals on the enclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. jC., for the 


attention of IT :CA :PYA-5-l-60D. In the event that you 



8 


L. J. CHRISTOPHER COMPANY OF CALIFORNIA VS. 


acquiesce in a part of tlie determination, the waiver should 
be executed with respect to the items to which you agree. 
Respectfullv, 

! D. H. BLAIR, 

Commissioner, 
By-, 

, Assistayit to the Commissioner . 


FSC-3. 

Enclosures: Statement, Waiver—Form A. 
Form 882. 


/ 


Statement. 


IT :CA :PYA-5-l-60D. 


Mailed April 6, 1926. 

In re J. L. Christopher Company of Calif., 210 South Los 
Angeles Street, Los Angeles, California. 


Deficiency 

Year. in tax. 

1920 . $1,391.10 

1921 . 6,227.17 


1920. 

Net Income. 


$7,618.27 


Net income reported . 

1. Liberty Bond coupons. $81.96 

2. Donations . 1,059.36 


$117,963.09 


1,141,32 


Revised net income . $119,104.41 

Explanation. 

1. Coupons on Liberty Bonds sold which were not ac¬ 
counted for on books. 

2. Donations are not deductible as expenses. Article 
562. Regulations 45. 
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Invested Capital. 

Capital stock . 

Surplus . 

Reserve for losses . 

Reserve for Income tax. 

Total books, January 1. 


Additions to: 

1. Fixed assets .$910.85 

2. Accrued Interest . 92.26 


Deductions: 

3. Stock Subscriptions .$12,030.00 

4. Good Will . 11,807.52 

5. Income tax . 7,725.90 


Invested capital adjusted . . 
8 Explanation. 



1. Buildings . $167.00 

Factory Machinery . 47.50 

Delivery Equipment .I. 480.00 

Warehouse Equipment . 216.35 

Total Fixed Assets . $910.85 


This adjustment is made to restore the fixed Assets to a 
cash basis. 

2. Interest accrued and not reflected on books. 

3. Subscriptions to capital stock which hav^ not been 

paid for are not invested capital within the nieaning of 
Section 326 of the Revenue Act of 1918. j 

4. Good will acquired with stock which had not value 
is not invested capital. 


5. 1919 Income Tax $15,568.17 x .4214 =.. $6,560.43 

1917-18 Additional tax ..! 1,165.47 


Total income tax 


[ $7,725.90 
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Adjusted in accordance with the Article 845 of Regula¬ 
tions 45. 

Computation of Tax. 

The excess profits credit is $40,036.63 consisting of the 
sum of $3,000.00 and 8% of invested capital. 

Income. Credit. Balance. Rate. Tax. 

$92,591.58 .$40,036.63! $52,554.95 20% $10,510.99 

26,512.83 .. 26,512.83 40% 10,605.13 

$119,104.41 $40,036.63 $79,067.78 $21,116.12 

Revised net income .$119,104.41 

Less: 

Interest not exempt $25.68 

Profits tax. 21,116.12 

Exemption. 2,000.00 

- 23,141.80 


Balance .$95,962 ; .61 


9 Amount brought forward. $21,116.12 

Income tax at 10% . 9,596.26 

Total tax liability. $30,712.38 

Tax assessed . 29,321.28 

Deficiency . . $1,391.10 

1921. 


Net Income. 


Net income reported . $31,248.95 

Additions: 

1. Losses overstated. $134.75 

2. Donations . 62.50 

3. Profit Sole Assets. 28,378.43 

- 28,575.68 


$59,824.63 


Deductions: 

4. Accrued expense. 6,538.54 

Revised net income.$53,286.09 
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Explanation. 

1. See agents report. 

2. Donations are not deductible as explained ^n Article 
562 of Regulations 62. 

3. Good will not on books.$17,028.82 

Liability assumed by purchaser. 12,093.46 


Less: 


529,122.28 


Factory Machinery. $47.50 

Delivery Equipment. 480.00 

Warehouse Equipment. . 216.35 


743.85 


i 

Profit sale of assets not reported... .$28,378.43 


In the sale of your business in 1921 there was no 
10 good will on the books, consequently the good will 
reported as a part of the cost of sale is bot in fact 
part of cost. 

The liability assumed by the purchaser is p^rt of the 
purchase price and as such increases the profit bn sale. 

The deductions for the capital assets represent assets re¬ 
stored from expense in income and profits tax returns for 
prior years. 

Based upon a ruling by the Bureau the transferring of 
the business in this year to another corporation was a 
bona fide sale and not merely a reorganization. jThe mere 
fact that Mr. Christopher, the individual owneif acquired 
a 50% interest and control in the new company within the 
year has no bearing on the fact that the sale w[as a com¬ 
plete transaction prior to his purchase of stock \jdiich gave 
him control. It is further the opinion of this {office that 
Treasury Decision 2924 is not applicable. Accordingly, 
your contentions on the transferring of the business is 
denied. 

4. Balance in deferred expense account which was con¬ 
sumed or accrued during the year. 







12 


L. J. CHRISTOPHER COMPANY OF CALIFORNIA VS. 


Invested Capital. 


Capital stock. $407,400.00 

Surplus . 51,839.36 

Undivided profits . 111,376.46 

Reserve for losses. 5,434.89 

Reserve for income tax. 5,982.48 


Total books January 1. $582,053.19 

Additions: 

1. J. L. Christopher. $174.22 

2. Capital assets . 910.85 

1,085.07 
$583,138.26 


195,560.21 

Balance |. $387,578.05 


Amount brought forward. $387,578.05 

11 7. Inadmissibles. 38,408.98 

Invested capital. $349,169.07 


Total .. j. 

Deductions: 

3. Stock subscription . 7,400.00 

4. Good will . 11,807.52 

5. Income tax. 14,128.28 

6. Dividends . 152,224.41 


Explanation. 

1. Accrued interest on Liberty Bonds sold to Mr. Chris¬ 


topher. 

2. Buildings . $167.00 

Factory Machinery . 47.50 

Delivery equipment . 480.00 

Warehouse equipment. 216.35 


Capital assets . $910.85 


The above assets previously charged off have been re¬ 
stored to the asset account so that the account represents 
cost thereof. 

3. Stock subscriptions which have not been paid for. 

4. Good will on books of no value. 

5. 1920 Income tax 30,712.38 X .4226 = .. $12,979.05 

Prior years deficiencies . 1,149.23 


$14,128.28 
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Income Tax. 

Adjusted in accordance with Article 845, Regulations 62. 

6. Dividends are adjusted in accordance with Article 858 
of Regulations 62. 

7. Inadmissible assets are adjusted in accordance with 
Section 326 (c) of Revenue Act of 1921. 

Computation of Tax. 

The excess profits credit consists of the sum of 8% of 
Invested Capital and $3,000.00 making a total credit of 
$39,933.33. 

12 Income. Credit. Balance. Rate. Tax. 

$53,286.09 $30,933.53 $22,352.56 20% $4,470.51 

Revised net income. $53,286.09 

Less Excess profits tax. 4,470.51 

_ 

Balance . $48,815.5S 


Income tax at 10% . 4,881.56 

Total tax liability. $9,352.07 

Tax assessed . 3,124.90 

Deficiency in tax ... j $6,227.17 


Payment of the deficiency should not be made! until de¬ 
manded by the Collector of Internal Revenue for your dis¬ 
trict and remittance should then be made to him. 

Now, June 9, 1930, the foregoing petition certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

13 Filed Jul. 13, 1926, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 16085. 

Appeal of L. J. Christopher Company of California, Los 

Angeles, California. 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
A. W. Gregg, General Counsel, for answer to th^ petition 
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filed by the above-named appellant, admits and denies as 
follows: 

(1) Admits the averments contained in paragraph 1 of 
the petition. 

(2) Admits the averments contained in paragraph 2 of 
the petition. 

(3) Admits the averments contained in paragraph 3 of 
the petition. 

(4) Denies error in the action complained of in para¬ 
graph 4 of the petition. 

(5) Denies the averments contained in paragraph 5 of 
the petition. 

Wherefore, it is prayed that the appellant’s appeal be 
denied. 

A. W. GREGG, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

HAROLD ALLEN, 

Special Attorney , 

Bureau of Internal Revenue. 

Now, June 9, 1930, the foregoing answer certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

! Cleric U. S. Board of Tax Appeals . 

14 A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 
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United States Board of Tax Appeals. 

Docket Nos. 8931, 16085 and 17448. 

L. J. Christopher, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

L. J. Christopher Company of California, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

L. J. Christopher Company of Delaware, Petitioner, 

v. 


Commissioner of Internal Revenue, Respondent. 


Promulgated October 2,1928. 


Certain withdrawals from a corporation made by a stock¬ 
holder who owned all the stock of the corporation except 
certain qualifying shares, held to be taxable dividends un¬ 
der Section 201 of the Revenue Act of 1921. 

In the absence of evidence showing when inconie tax re¬ 
turns were filed, held, that the assessment of a deficiency 
is not barred by the statute of limitations. 

The value of the good will of a corporation determined. 

Right to special assessment under Section 328 of the 
Revenue Act of 1921 denied where the only facts estab¬ 
lished in evidence are the amount of income and the amount 


of invested capital of petitioner as determined by re¬ 
spondent. 

Geo. E. H. Goodner, Esq., for the petitioner. 

George H. Koster , C. P. A., and I. B,. Blaisdell, Esq., for 
the respondent. 


The above proceedings were consolidated for hearing 
and decision and all involve deficiencies in tax for the year 
1921. In the proceeding of L. J. Christopher, the deficiency 
is $89,501.52. In the proceeding of L. J. Christopher Com¬ 
pany of California, hereafter referred to as California 
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Company, the deficiency is $6,227.17, and in the proceeding 
of L. J. Christopher Company of Delaware, hereafter re¬ 
ferred to as Delaware Company, the deficiency is $20,210.94. 
Petitioner, L. J. Christopher, asserts that respondent 
erred—( a ) in holding that petitioner was in receipt of a 
taxable dividend in the amount of $192,872.67 and 
15 (b) in refusing to hold that petitioner received said 

amount as trustee for California Company. Petitioner 
California Company asserts—( c ) that the assessment of 
any additional tax is barred by the statute of limitations; 

(d) that there was no actual sale by California Company 
to Delaware Company, upon which a profit was realized; 

( e ) that the transaction between said companies consti¬ 
tuted a reorganization which did not result in taxable gain; 
(/) that respondent in computing the profit on the alleged 
sale by California Company to Delaware Company erro¬ 
neously excluded from cost the value of good will acquired 
by that company in exchange for its capital stock and in 
including in gain the amount of $12,093.46. Petitioner, 
Delaware Company, asserts (g) that the assessment of 
the additional tax is barred by the statute of limitations; 
(h) that respondent erred in holding that petitioner’s in¬ 
vested capital could be determined; (i) that respondent er¬ 
roneously concluded that there were present during the 
year 1921, in the income and invested capital of said com¬ 
pany no abnormal conditions which would justify him in 
computing the profits tax of petitioner under the provisions 
of Section 328 of the Revenue Act of 1921; and ( j ) that 
respondent erroneously excluded from said petitioner’s in¬ 
vested capital the value of good will acquired by it at the 
time of its organization and the purchase of the assets of 
California Company. 


Findings of Fact. 

L. J. Christopher entered the wholesale and retail ice 
cream, candy and confectionery business in the year 1887, 
in Los Angeles, California, with a capital of approximately 
$50,000. The business was successful and steadily increased 
in value. Prior to the year 1914, he had acquired 
16 certain real estate and had built thereon an exten¬ 
sive plant. The sales grew in volume and by 1914, 
he was selling ice cream in many of the surrounding 


COMMISSIONER OF INTERNAL REVENUE. 


towns and cities. In 1912, he registered his nam^ as trade 
mark. By 1914, his annual sale of ice cream amounted to 
approximately 200,000 gallons. In 1914 he organized Cali¬ 
fornia Company under the laws of California with a capital 
stock of $400,300, and transferred to it all of the assets of 
the business including the good will, in consideration of all 
of its capital stock except a few qualifying sliarejs. Imme¬ 
diately upon its organization, California Company set up 
on its books, the following statement of its assets and lia¬ 
bilities : 


L. J. Christopher Company, Los Angeles. 
Statement of Assets and Liabilities , June 1. 1014. 

Cash Assets. 


Revolving Funds. 

Citizens National Bank. 


Current Assets. 


Detail. 

.$152.00 

1.015.41! 


Accounts Receivable. $20,984.75 

Notes Receivable. 1,838.00 

Accounts Receivable (Anaheim Store') (C. R. 

Ailing) . 2.958.50 

Stock Subscription. 300.00 

Inventory Assets. 

Warehouse . 18.714.50 


.. Cdv. 

$2,686.22 

IC. 

3.163.11 


- y,849.33 

. .Cdy. 

$948.91 

IC. 

1.772.59 


20. Store Stock. 
17 


2.721.50 

7,404.02 


Property Assets. 


Real Estate. 200,000.00 

Buildings . 51.023.10 

Outside Investments. 1,212.00 

Equipment Assets. 

Cafe and Store Furniture and Fixtures. $59,280.04 

Factory Machinery and Equipment. 43,160.41 

Office Furniture and Fixtures. 1,722.80 

Delivery Equipment. 20,741.30 

Tubs and Cabinets. 10,581.49 

Dish Room Stock. 7,433.77 


Total. 


$1,707.41 


35.081.31 


34,719.95 


252.235.10 


122,925.81 


2—5235 a 
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Deferred Assets. 


Detail. Total. 

47. Advanced Expenses. 1,201.72 

49. Unexpired Insurance. 1.318.05 

HO. Delivery Department Supplies. 502.50 

53. Good Will. 17,028.82 

- 20,001.09 


Total assets. $400,780.73 

Liabilities. 

Current Liabilities. 

57. Accounts Payable. $19,120.54 

58. Notes Payable. 10.000.00 

- $29.126.34 

Reserve Liabilities. 

55. Reserve for Depreciation. 37,354.59 

Capital Liabilities. 

72. Capital Stock. 400.300.00 

Total liabilities. '$466,780.73 

The actual cash value oi‘ the good will of the business of 
L. J. Christopher acquired by California Company was 
$17,028.82. L. J. Christopher was at all times president of 
the California Company and the owner of all its shares of 
stock except the qualifying shares, and certain small 
18 blocks of stock held by employees all of which were 
taken over by L. J. Christopher prior to the sale 
hereafter referred to for par and interest on such par value 
at the approximate rate of seven per cent. From the date 
of its incorporation down to and including the year 1924, 
California Company made no formal declaration of divi¬ 
dend. During said period, L. J. Christopher withdrew from 
the earnings of California Company from time to time, 
moneys and other personalty. These amounts were charged 
against him on the books of California Company. The pri¬ 
vate account of L. J. Christopher as it appears on the 
ledger of California Company shows that as of February 
28, 1920, said Christopher was charged with the sum of 
$843.36 and that during the remainder of that year he with¬ 
drew in cash and other items, $46,270.92 and that these with¬ 
drawals were credited by salary in the amount of $11,000 
and other items amounting to $1,769.75, leaving a balance 
charged against him as of December 31, 1920 of $34,344.53. 
The private account of L. J. Christopher as it appears from 
the ledger of California Company for the period January 
1,1921 to December 31, 1923, inclusive, is as follows: 
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The income of L. J. Christopher for the year 1921 as com¬ 
puted by respondent was $220,999.06. 

In February 1921 Delaware Company was organized 
under the laws of Delaware and thereupon the following 
bill of sale was executed: 

For a valuable consideration, receipt of which is hereby 
acknowledged, L. J. Christopher Company, a corporation, 
organized and existing under and by virtue of the laws of 
the State of California, hereinafter referred to as the 
vendor, of the one part, hereby grants, conveys, and as¬ 
signs to L. J. Christopher Company, a corporation, or¬ 
ganized and existing under and by virtue of the laws of 
the State of Delaware, hereinafter referred to as the vendee 
of the other part, all that certain personal property con¬ 
sisting of the stock of goods, wares, and merchandise, ma¬ 
terials, manufactured articles, machinery, trucks equipment, 
and all personal property owned by the vendor herein and 
which is now in and about those certain premises heretofore 
operated by said vendor on Lots 1, 2, 3, 9,10, and 11, 
21 of Tract Xo. 2651, in Los Angeles City, and all prop¬ 
erty, including good will, owned by said vendor, save 
and except real estate (including buildings) and cash (in¬ 
cluding bills and accounts of every kind outstanding). It 
is understood and agreed between said parties that all of 
the said properties are free from encumbrances. 

L. J. CHRISTOPHER CO., 
i A California Corporation , 

By L. J. CHRISTOPHER, Pres . 

ALFRED BEAUDRY, Secy . 

L. J. Christopher was at this time president of both cor¬ 
porations. The consideration paid by Delaware Company 
to California Company under the above bill of sale was 
$125,000 cash and 1250 shares of its 7 per cent preferred 
stock of the par value of $100 each. The cash was paid by 
the check of Delaware Company payable to California Com¬ 
pany. This check was endorsed by California Company to 
L. J. Christopher who deposited it in bank to his personal 
account. During 1921, Delaware Company retired $25,000 
par value of its preferred stock for the sum of $25,000. 
The check representing this payment was payable to and 
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received by California Company and by it endorsed to L. J. 
Christopher who deposited it in bank to his personal ac¬ 
count. Prior to the sale to Delaware Company, California 
Company had placed orders for goods at a sale [price of 
$12,093.46 and had paid this sum to the sellers. The goods 
were received subsequent to the sale and turned over to 
Delaware Company who thereupon paid to California Com¬ 
pany the price, $12,093.46. California Company did not 
dissolve after the sale of part of its assets to Delaware 
Company and is now in existence, holding and controlling 
its remaining assets. The income of Delaware Company 
for the year 1921 as computed by respondent was $124,- 
073.53 and its invested capital for the same period as de¬ 
termined by respondent was $279,745.85 computed as fol¬ 
lows : 

22 Capital stock $275,000; plus additions $14,626, 
issued on March 31, 1921, pro rated for f276 days, 
$11,059.65. $220 par of stock issued on September 30,1921, 
pro rated for 93 days $56.05. Total $286,115.70. Reduc¬ 
tions on account of 250 shares of preferred stock |redeemed 
on September 30, 1921, pro rated for 93 days, $(j, 369.85. 

At the hearing respondent introduced in evidence the fol¬ 
lowing two instruments in writing: 

i 

Income and Profits Tax Waiver for Taxable Ye&rs Ended 

Prior to Jan. 1, 1922. 

In pursuance of the provisions of existing Internal Reve¬ 
nue Laws, L. J. Christopher Co. of Calif., a taxpayer of 
Los Angeles, Calif., and the Commissioner of Internal Rev¬ 
enue hereby waive the time prescribed by law for making 
any assessment of the amount of income, excess-profits, 
or war-profits taxes due under any return made by or on 
behalf of said taxpayer for the year (or years)| 1920 and 
1921 under existing revenue acts, or under pricer revenue 
acts. 

This waiver of the time for making any assessment as 
aforesaid shall remain in effect until December 31, 1926, 
and shall then expire except that if a notice of aj deficiency 
in tax is sent to said taxpayer by registered njiail before 
said date and (1) no appeal is filed therefrorh with the 
United States Board of Tax Appeals then saidj date shall 

i 
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be extended sixty days, or (2) if an appeal is filed with said 
Board then said date shall be extended by the number of 
days between the date of mailing of said notice of deficiency 
and the date of final decision by said Board. 

(Signed) L. J. CHRISTOPHER CO. 

OF CALIFORNIA, 

Taxpayer , 

By C. HOOKSTRATTEN, 

D. H. BLAIR, C. A. D., 

Commissioner. 

If this waiver is executed on behalf of a corporation, it 
must be signed by such officer or officers of the corporation 
as are empowered under the laws of the State in which the 
corporation is located to sign for the corporation, in addi¬ 
tion to which, the seal, if any, of the corporation must be 
affixed. 

23 Income and Profits Tax Waiver for Taxable Years 

Ended Prior to Jan. 1,1922. 


IT :E :SM. JRM :D-25761-3. 

In pursuance of the provisions of existing Internal 
Revenue Laws L. J. |Christopher Company of Delaware, a 
taxpayer of Los Angeles, California, and the Commis¬ 
sioner of Internal Revenue hereby waive the time pre¬ 
scribed by law for making any assessment of the amount 
of income, excess-profits, or war-profits taxes due under 
any return made by or on behalf of said taxpayer for the 
period February 16 to December 31, 1921 under existing 
revenue acts, or under prior revenue acts. 

This waiver of the time for making any assessment as 
aforesaid shall remain in effect until December 31, 1926, 
and shall then expire, except that if a notice of a deficiency 
in tax is sent to said taxpayer by registered mail before 
said date and (1) no appeal is filed therefrom with the 
United States Board of Tax Appeals then said date shall 
be extended sixty days, or (2) if an appeal is filed with 
said Board then said dates shall be extended by the num- 
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ber of days between tlie date of mailing of said, notice of 
deficiency and the date of final decision bv said Board. 

L. J. CHRISTOPHER t)0., 

Taxpayer. 

C. HOOKSTRATTEN, 

Secy. Treas. 

21st & Los Angeles St., Los Angeles, Cal. 

D. H. BLAIR, J. G., 

Commissioner. 

Subscribed and sworn to before me this 13th d^y of Feb. 
1926, 

WILLIAM A. TAYLOR, 

Notary Public in and for the County of 

Los Angeles, State of California. 

If this waiver is executed on behalf of a corporation, it 
must be signed by such officer or officers of the corporation 
as are empowered under the laws of the State; in which 
the corporation is located to sign for the corporation, in 
addition to which, the seal, if any, of the corporation must 
be affixed. 


At the date of the execution of the waiver in behalf of 
California Company, St. Cuir Hookstratten, who signed 
said waiver in behalf of said company, was its secretary. 
St. Cuir Hookstratten, who signed the waiver ip behalf of 
Delaware Company is now and since sortie time in 
24 1921 has continuously been its secretar\vtreasurer. 

The waiver filed in behalf of Delaware Company is 
stamped as received by respondent February 9, j[926. The 
waiver in behalf of California Company bears no stamp of 
any kind. The deficiency letter to California Company, 
which is the basis of its appeal was mailed by respondent 
April 6, 1926. The deficiency letter to Delaware Company, 
which is the basis of its appeal, was mailed by respondent 
on April 24, 1926. 

Opinion. 

Milliken: Respondent has determined that L. J. Chris¬ 
topher received in the year 1921 from California Company 
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taxable dividends in the net amount of $192,872.67, com¬ 


puted as follows: 

2/15/1921. Balance due L. J. Christopher Co. 

(Calif. Corp.). $66,464.81 

2/15/1921. Cash received from L. J. Christopher 

Co. of Delaware on sale of assets 
of the L. J. Christopher Co. of 
California to the L. J. Christopher 

Co. of Delaware . 125,000.00 

Cash received from L. J. Christopher 
Co. of Delaware in cancellation of 
250 shares preferred stock, the 
property of L. J. Christopher Co. 

of California . 25,000.00 

Profit realized on sale of assets to 
Delaware Corp. by California 

Corp. 12,093.46 

Accrued interest on Liberty Bonds 

sold Mr. Christopher during year 174.22 


$228,732.49 

Less: 

General expense. $3.70 

Unexpired taxes. 2,022.06 

“ insurance. 4,512.78 

Federal taxes paid by Mr. 

Christopher . 29,321.28 

- 35,859.82 

j $192,872.67 

25 In the brief filed in his behalf in these proceedings, 
L. J. Christopher contends (1) that the above net 
amount, if a dividend, was a liquidating dividend and is not 
taxable since he lias not recovered the cost of his stock; (2) 
that said net amount was not a dividend but was a liability to 
and an asset of the corporation, and (3) that if a dividend, 
the total net amount of $192,872.67 should be reduced by 
the sum of $34,344.53, the net amount received by him from 
the corporation prior to January 1, 1921. 

With respect to the first contention, it is to be observed 
that California Company has not been dissolved, that it is 
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now in active operation controlling and managing the as¬ 
sets reserved in the sale to Delaware Company, ^nd that 
so far as the record discloses, this petitioner has sur¬ 
rendered none of his stock for cancellation. Counsel for 
petitioner discusses this issue as though it is controlled by 
Section 2(c) of the Revenue Act of 1918, when in fact the 
deficiency should be determined under Section 201 of the 
Revenue Act of 1921. The pertinent parts of thi^ Section 
read: 

Sec. 201(a) That the term 4 dividend’ when used in this 
title (except in paragraph (10) of subdivision (aj) of sec¬ 
tion 234 and paragraph (4) of subdivision (a) o|f section 
245) means any distribution made by a corporation to its 
shareholders or members, whether in cash or in other 
property, out of its earnings or profits accumulated since 
February 28, 1913, except a distribution made py a per¬ 
sonal service corporation out of earnings or profits ac¬ 
cumulated since December 31, 1917, and prior to! January 
1,1922. | 

i 

####*** 

i 

( c ) Any distribution (whether in cash or other property) 
made by a corporation to its shareholders or members 
otherwise than out of (1) earnings or profits accumulated 
since February 28, 1913, or (2) earnings or profits ac¬ 
cumulated or increase in value of property accrued prior 
to March 1,1913, shall be applied against and reduce 
26 the basis provided in section 202 for the purpose of 
ascertaining the gain derived or the loss'sustained 
from the sale or other disposition of the stock!or shares 
by the distributee. 

The first question is whether these withdrawals by this 
petitioner fall within the term “distribution” as used in 
Section 201. It is contended that this must be answered 
in the negative, since it appears that California! Company 
made no formal declarations of dividends and alio because 
the various withdrawals were entered on the books of Cali¬ 
fornia Company as charges against this petitioned. 

We are dealing with a one man corporation, which so 
far as the record discloses, was conducted by L. J. 
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Christopher as though it was an individual business. That- 
portion of his personal account with California Company 
which was introduced in evidence discloses that although 
his salary was in the amount of $1,000 per month, he did 
not withdraw any part of it. On the other hand, he with¬ 
drew money and other items whenever, it appears, he 
needed them and these withdrawals were credited by his 
salary and other items including Victory Bonds. Another 
pertinent fact is that California Company from the date 
of its organization to and including the year 1921, made 
no formal declaration of a single dividend. Since during 
all this time this petitioner was the owner of practically 
all the capital stock of California Company and had abso¬ 
lute control, and since the only distribution of earnings 
made in these seven vears were by reason of these with- 
drawals, we are clearly of the opinion that they were dis¬ 
tributions made by California Company as that term is 
used in Section 201. See Chattanooga Savings Bank v. 
Brewer (C. C. A.) 17 Fed. (2d) 79; Bochins Realty Com¬ 
pany, 1 B. T. A. 939; Walle & Co., Ltd., 1 B. T. A. 1064; 
A. C. McLoch <& Co., 11 B. T. A. 816, and Moline Dispatch 
Publishing Co., 11 B. T. A., 934, promulgated May 
27 2,192S. 

There is no merit in the contention that the "with¬ 
drawals created a debt in favor of California Company. 
There is nothing in the record that to the slighest degree 
indicates that L. J. Christopher executed any notes or 
other evidences of indebtedness or that he paid any interest 
thereon or that interest was charged to his account. In 
a protest filed by him with respondent on July 7, 1925, 
he stated under oath: “That he has made no accounting to 
the California Company for the monies received through 
the sale of the assets to the Delaware Company; that no 
dividend has been declared by the California Company 
during 1921 or any subsequent years.” Similar conten¬ 
tions as to the effect of such charges were made and re¬ 
jected in Chattanooga Savings Bank v. Breiver & Co., Ltd., 
and Moline Dispatch Publishing Co., both supra. Since 
there is no evidence in the record which indicates that 
L. J. Christopher intended to repay these withdrawals, the 
mere entries made on the books of charges against him 
cannot convert into an asset what was in fact a distribu- 
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tion. In 1924, and after an examination of the books of 
the corporation by a revenue agent, additional entries were 
made to indicate that the withdrawals were held by L. J. 
Christopher as the agent of California CompanyL It thus 
appears that on the date of the making of the ne|w entries 
the theory of personal indebtedness was abandoned and the 
theory of agency was substituted. The making of these 
later entries we regard as an afterthought and as of no im¬ 
portance except to the extent that they indicate a new 
theory to avoid tax liability. 

Petitioner’s contention that the amount of the distribu¬ 
tion as determined by respondent ($192,872.67) should be 
reduced by the sum of $34,344.53, which is the net 
28 charge against L. J. Christopher as of December 31, 
1920, is well taken. The petitioner further faintly 
contends that he should not be charged with the item of 
$12,093.46. The burden rests upon petitioner to overcome 
the findings of respondent on this point. Although he testi¬ 
fied at the hearing, he gave no testimony with Respect to 
this item. It is asserted that since this item do^s not ap¬ 
pear on the transcript of his account as it appe4rs on the 
ledger of California Company, we should accept |his nega¬ 
tive evidence as sufficient to overthrow respondent’s deter¬ 
mination. To this we cannot agree. It may be pointed out, 
however, that the entries made in 1924 contain a charge 
against this petitioner as of 1921 of $62,590.41 with the 
explanation “various a/cs”. For all we know, this entry 
may contain the charge of $12,093.46. 

It is essential to the taxation of a distribution by a cor¬ 
poration as a dividend under Section 201 that it was paid 
“out of its earnings and profits accumulated since Febru¬ 
ary 28, 1913.” As California Company was organized in 
1914, it only remains to discuss whether under the facts 
presented by the record petitioner has met the burden of 
proof imposed upon him. Respondent has made his de¬ 
termination to the effect that the distributions Vere paid 
out of earnings and profits and petitioner has introduced 
no evidence whatever to the effect that they were not so 
paid. The books of the corporation were available (in fact 
adjournment of the hearings was taken to enable counsel 
to investigate these very books) and no attempt jwas made 
to introduce them or extracts from them relative to earn- 
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ings or profits. Respondent in statement attached to the 
sixty day letter sent to California Company sets forth a 
surplus and undivided profit account which is in excess of 
the distributions as here determined. In the absence of 
evidence, respondent must be affirmed on this point. 

29 Subject to the deduction of the amount of $34,344.53 
above referred to, respondent’s action in the proceed¬ 
ing of L. J. Christopher is affirmed. 

California Company pleads that the assessment of the 
deficiencv determined against it is barred bv the statute of 
limitations. Delaware Company makes a similar plea. 
These allegations were denied by respondent and respond¬ 
ent thereupon placed in evidence the “waivers” set forth in 
the findings of fact. It is not necessary for us to pass upon 
the validity of these waivers. See however, Trustees for 
Ohio & Big Sandy Coal Co 9 B. T. A. 617; Keeler Brass 
Company, 10 B. T. A. 3, and Sugar Bun Coal Mining Co., 
11 B. T. A. 587. It is sufficient to point out that there is no 
evidence in the recprd as to when the income and profits 
tax returns of these petitioners were filed. The contention 
that everyone is presumed not to have violated the law is 
without merit when applied to these proceedings, since the 
Revenue Act of 192J (Sections 241 and 227) provides that 
the Collector may grant a reasonable extension of time not 
exceeding six months for the filing of returns. This pre¬ 
cise question was decided adversely to petitioner’s conten¬ 
tion in Edward M. Lawrence, 3 B. T. A. 40; Compare Law¬ 
rence v. Ham, 19 Fed. (2d) 643. Since it does not appear 
that the assessment of these deficiencies is barred by limi¬ 
tations, it follows that collection is not barred. See 
Friend M. Aiken, 10 B. T. A. 553, and Sugar Run Coal Min¬ 
ing Company, Supra. 

The contentions of California Company that the transac¬ 
tions between it and Delaware Company did not constitute 
a sale but did constitute reorganization are not pressed by 
petitioner, are in direct conflict with the evidence, and need 
not be considered further. California Company further 
contends that respondent erred in excluding from 

30 cost, good will acquired by it from L. J. Christopher 
and by including in the purchase price the sum of 

$12,093.46, which it received from Delaware Company un¬ 
der the conditions set forth in the findings of fact. 
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We are convinced that the private business of L. J. Chris¬ 
topher had at the time of the organization of California 
Company a good will which possessed value and that this 
value was included in the assets for which the stoc^ of the 
corporation was issued. The question for decision is what 
was its value. The books of L. J. Christopher are lost and 
we are compelled to resort to the memories of witnesses. 
L. J. Christopher testified that in 1914 he was worth ap¬ 
proximately one million dollars, that three-fourths of this 
amount resulted from the business which he incorporated 
and that the earnings of the business previous to incor¬ 
poration ran from thirty to forty thousand dollars a year. 
When pressed for dates and amounts, he became ijmcertain 
and contradictory. He could not state what were the net 
profits of his business for the years 1910, 1911, 1912 and 
1913. On direct examination, he stated the vahlie of his 
business in 1914 was 4 4 about $400,000 or $500,000’f. When 
asked on cross-examination what assets composed his net 
worth of one million dollars, he testified that his plant, real 
estate alone, was worth $500,000 or $600,000 anjd this in 
the fac£ of the fact that this same real estate was turned 
into the corporation at a value of $251,023.16. No paid-in 
surplus is or has ever been claimed by reason of Ithe value 
of this real estate. On the other hand, the manager of the 
business prior to the organization of California Company 
and thereafter of that corporation up to July, 1920, who had 
full charge of the business and was familiar with its activi¬ 
ties and its books, was by no means certain what, if any, 
profits were made in 1913 and 1914. He stated tl^at accord¬ 
ing to his memory no money was lost prior to 1914. 
31 If large profits had been made in these ye^rs, he cer¬ 
tainly would have recalled them, since he testified 
from the same memory that California Company!lost about 
$30,000 in 1915 and about the same amount in 1916). Neither 
are we impressed with the testimony of this witness to the 
effect that the value of the business of any small wholesale 
ice cream concern over actual investment was cents for 
each gallon sold during the year and that the vilue of the 
good will of a large established business was worth at least 
50 cents for every gallon sold during the year. These state¬ 
ments were made without qualification—it mattered not 
whether the ice cream was sold at a loss or at a jprofit. On 
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cross-examination, lie stated that he knew of no sale com¬ 
parable to the sale of California Company to Delaware 
Company. However, we are impressed by the facts that 
L. J. Christopher started his business with investment of 
about $50,000 in 1887, that it grew in value until in 1914 it 
was worth approximately $400,000; that he had a trade- 
name that was valuable, and that he had extended his trade 
to outside cities and towns. We also recognize the fact 
that since the books involving these transactions are lost, 
we must resort to the memories of the various witnesses. 
While book value is of little weight, we accept the entries 
on the books of the California Company as the value placed 
upon the good will by the parties at the time of the trans¬ 
fer and fix the value of the good will as of that date of 
$17,028.S2. In computing the profit on sale to Delaware 
Company, this amount should be added to cost. 

It is the contention of this petitioner that since it paid 
$12,093.46 for goods which were thereafter turned over to 
Delaware Company, and was reimbursed by that company in 
precisely the same amount, no gain was made on the transac¬ 
tion. This is not precisely the question presented. 
32 The issues are what gain did California Company 
make on its sale to Delaware Company, and wdiether 
this amount was included in the cost of that sale by peti¬ 
tioner in its tax return or by respondent in his determina¬ 
tion. It may be pointed out that while the bill of sale in¬ 
cludes “all property” with certain well defined exceptions, 
and while these goods do not fall within these exceptions, 
yet the “goods, wares, merchandise, and materials” sold 
were those then “in and about” the premises on which the 
plant was located and that the goods involved were not 
then so situated. The paper is inartificially drawn and we 
are impressed by the construction placed upon it by the 
parties at the time. It is highly improbable that the ven¬ 
dee would have made an additional payment for goods it 
had already bought and paid for, even though the same 
person was president of both corporations. We are of the 
opinion that these goods were not included in the assets sold 
for the approximate price of $250,000 and that no gain 
should be determined by reason thereof. 

Delaware Company asserts, first, that respondent erred 
in excluding from its invested capital good will acquired by 
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it from California Company. While the bill of s^le recites 
that the good will of California Company was a piirt of the 
assets sold to Delaware Company, there is no evidence in 
the record which in any way shows the value of such good 
will, if indeed it had any value. The fact that the good 
will of L. J. Christopher had value in 1914, is no evidence of 
the fact that California Company had good will of value 
in 1921, or if it had value, what that value then was in that 
year. The value of the good will acquired by Delaware 
Company could easily have been proven if such value in¬ 
deed existed. The books of California Company we have 
pointed out were accessible. We know nothing relative to 
the earnings of California Company during these years, 
except that its manager testified that to the best of his recol¬ 
lection the company lost about $30,000 in the year 
33 1915 and about the same amount in 1916. Despond¬ 

ent has determined that the alleged good will of Cali¬ 
fornia Company had no value in 1921, and petitioner has 
introduced no evidence which indicates that his finding was 
erroneous. 

Next, this petitioner contends that it is entitled to special 
assessment under Section 328 of the Revenue Act of 1921. 
There is no evidence in the record to the effect that it was 
impossible to determine petitioner’s invested capital. In 
fact, respondent has determined it. Nor is there any evi¬ 
dence to the effect that a mixed aggregate of tangible and 
intangible property was paid in for stock and tl|at the re- 
sj:>ective values of the several classes of property] cannot be 
determined. There is no proof of any abnormal conditions 
affecting petitioner’s capital or income. The only evidence 
is the amount of 44 income” and the amount of invested 
capital as determined by the respondent. 

Section 327 (d) of the Revenue Act of 1921 contains the 
following: 

# i 

44 This subdivision shall not apply to any case (X) in which 
the tax (computed without the benefit of this Section) is 
high merely because the corporation earned within the tax¬ 
able vear a higher rate of profit upon a normal invested 
capital, * * * ” 
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Petitioner is not entitled to the benefit of Section 328 of 
the Revenue Act of 1921. See Plainfield Grain Co., 9 B. T. 
A. 446. 

Judgment will be entered under Rule 50. 

Now, June 9, 1930, the foregoing findings of fact and 
opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

i B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


34 United States: Board of Tax Appeals, Washington. 


Docket No. 16085. 


L. J. Christopher Company of California, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Final Order of Redetermination. 

This proceeding having been called from the day calen¬ 
dar of February 13, 1929, for order of redetermination 
under Rule 50, pursuant to the decision of the Board pro¬ 
mulgated in this cause on October 2, 192S, and counsel for 
respondent having submitted a proposed determination 
and counsel for petitioner having done likewise, and coun¬ 
sel for respondent having admitted and agreed to the pro¬ 
posed redetermination submitted by petitioner, it is 

Ordered and decided that upon redetermination there is 
an overassessment in tax with respect to this petitioner, 
for the vear 1921, in the amount of $908.52. 

Enter. 

(Signed) ! JOHN B. MILLIKEN, 

Member United States Board of Tax Appeals. 

Entered-,-. 

A true copv. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Now, June 9, 1930, the foregoing order certified from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 
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35 United States Board of Tax Appeals. Filed Aug. 

14, 1929. 

United States Board of Tax Appeals. 

Docket No. 16085. 

i 

L. J. Christopher Company of California, Petitioner, 

v. j 

Commissioner of Internal Revenue, Respondent. 

Stipulation for Court of Revieiv. j 

It is hereby agreed and stipulated by and between coun¬ 
sel for the respective parties that review of thej Board’s 
decision and order in the above designated proceeding may 
be had before the Court of Appeals of the District of Co¬ 
lumbia in accordance with the statutes made and brovided, 
and regulations issued pursuant thereto. 

GEO. E. II. GOODNER, 

Counsel for Petitioner. 

C. M. CHAREST, 

H, 

General Counsel , Bureau of Internal Revenue, 

Counsel for Respondent. 

Now, June 9, 1930, the foregoing stipulation foj* court of 
review certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board' of Tax 
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36 United States Board of Tax Appeals. Filed Aug. 

14, 1929. 

In the Court of Appeals of the District of Columbia, 

- Term,-. 

No. —. 


L. J. Christopher Company of California, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Notice of Filing of Petition for Review. 

(Board of Tax Appeals Docket No. 16085.) 


To C. M. Charest, 

General Counsel, Bureau of Internal Revenue, 
Washington, D. C., 

Attorney for Respondent: 


Please take notice that on the 14th day of August, 1929, 
the undersigned will present to the United States Board of 
Tax Appeals and tile with the Clerk thereof a petition for 
review by the Court of Appeals for the District of Columbia 
of the final order and decision of the Board rendered and 
entered on its records on February 15, 1929, in the appeal 
of the above named petitioner to said Board, Docket No. 
16085, a copy of which petition for review is attached 
hereto. 

Dated at Washington, D. C., this 10th dav of August, 
1929. 


GEO. E. H. GOODNER, 
Attorney for Petitioner. 


Address: Munsey Building, Washington, D. C. 


Service of the above notice, accompanied by a copy of 
the said petition, is herebv accepted this 14 dav of August, 
1929. 

C. M. CHAREST, 

F 

General Counsel , Bureau of Internal Revenue , 

Attorney for Respondent . 
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37 United States Board of Tax Appeals. Filed Aug. 

14 , 1929 . 

In the Court of Appeals of the District of Columbia, 

- Term,-. 

No. —. 

L. J. Christopher Company of California, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

(Board of Tax Appeals Docket Number 160$5.) 

Petition for Review of Decision of United States Board of 

Tax Appeals. 


To the Honorable the Chief Justice and the Associate Jus¬ 
tices of the Court of Appeals of the District qf Colum¬ 
bia: 

Your petitioner respectfully represents to the Court: 


I. Jurisdiction. 


1. That L. J. Christopher Company of California, the 
above-designated petitioner, is a corporation dujly organ¬ 
ized and existing under the laws of the State of California, 
with its principal office at 2101 South Los Angelas Street, 
Los Angeles, California. 

2. That respondent is the duly appointed and acting 
Commissioner of Internal Revenue of the United! States. 

3. That heretofore petitioner, pursuant to law, appealed 
to the United States Board of Tax Appeals frokn the re¬ 
spondent’s determination of a deficiency for the year 1921, 
and that the proceeding before the Board was docketed at 
No. 16085. 

4. That petitioner desires a review of the Board’s deci¬ 
sion and brings this action under the provisions of Sec¬ 
tions 1001, 1002, and 1003 of the Revenue Act of 1926, as 
amended bv Section 603 of the Revenue Act of 19^8. 
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IT. Nature of the Controversy. 

1. That in the year 1887 one L. J. Christopher engaged in 
the wholesale and retail ice cream, candy, and confection¬ 
ery business in Los Angeles, California. 

38 2. That he thereafter conducted the business as an 

individual proprietor for approximately 27 years, 
acquiring valuable intangible assets in the nature of good 
will, trade marks, trade brands, etc. from use of which in 
his business he was enabled to earn large profits. 

3. That on June 1, 1914. said Christopher caused to be 
incorporated the L. J. Christopher Company of California, 
petitioner, to which he transferred for its shares of capital 
stock all of the assets of his individual business including 
the aforesaid intangible assets consisting of good will, 
trade marks and trade brands, of a value of not less than 
$ 100 , 000 . 00 . 

4. That at all times herein mentioned L. J. Christopher 
was owner of 95 per cent or more of the stock of peti¬ 
tioner. 

5. That on February 15, 1921, petitioner sold to another 
corporation, L. J. Christopher Company of Delaware, peti¬ 
tioner's stock of goods, wares, and merchandise, materials, 
manufactured articles, machinery, trucks, equipment, and 
all property including good will, owned bv said vendor save 
and except real estate, cash and bills and accounts. 

6. That the consideration paid by said Delaware Com¬ 
pany was $125,000.00 cash and 1,250 shares of its seven per 
cent preferred stock of the par value of $100.00 per share. 

7. That petitioner, on or before the date prescribed by 
law, filed a corporation income and profits tax return for 
the year 1921, disclosing net income of $31,248.95, on which 
a tax of $3,124.90 was assessed and paid. 

8. That in auditing said return respondent increased the 
income to $53,286.09; that in arriving at this amount re¬ 
spondent included therein as profit the sum of $12,093.46 
which represented money received by petitioner from the 
Delaware Company for money previously advanced by it 
for merchandise; and that in arriving at said income of 
$53,286.09 respondent did not allow to petitioner any 
amount representing cost of the intangible assets which 
petitioner sold to the Delaware Company. 
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9. That pursuant to said audit respondent notified peti¬ 

tioner of a deficiency in tax of $6,227.17 which said notice 
was mailed to petitioner bv registered letter dhted April 
6, 1926. * * 

10. That in due time petitioner appealed to ijhe United 
States Board of Tax Appeals from said determination; 
that the Board heard the appeal on April 17, and 18, 1928, 
and promulgated its findings of fact and decisiojn on Octo¬ 
ber 2, 1928, wherein it found and held that the net income 
of petitioner as determined by respondent should be re¬ 
duced by the item of $12,093.46 set out above ancl should be 

further reduced by the amount of $17,028.82 which 
39 the Board found to be the cost to petitioner of the 
intangible assets (good will, etc.) which were sold to 
the Delaware Company, thus reducing the income as deter¬ 
mined by the respondent to $24,163.81. 

11. That in conformity with the aforesaid findings and 
decision, the Board entered its final order of ^determina¬ 
tion on February 15, 1929, wherein it ordered and decided 
that there is an overassessment in tax for the y£ar 1921 in 
the amount of $908.52. 


III. Designation of Court of Review.! 


That a review of said decision and order of ^determina¬ 
tion of the Board in said proceeding (B. T. A. Docket No. 
16085) is now sought in the Court of Appeals of the Dis¬ 
trict of Columbia in accordance with a stipulation between 


the parties filed with the Board pursuant to the! provisions 
of Section 1002 (d) of the Revenue Act of 1926. 


IV. Assignment of Error. 


That your petitioner as a basis for review makes the fol¬ 
lowing assignment of error: 

o c 

1. The Board of Tax Appeals erred in fixing the cost of 
good will sold on February 15, 1921, at $17,028.82, whereas 
its established value when paid into petitioner in 1914 was 
not less than $100,000.00. 

Wherefore petitioner prays that this Honorable Court 
will review the said findings, decision, opinion and order 
of redetermination of the Board of Tax Appeals and re¬ 
verse and set aside the same insofar as the aforesaid as- 

i 
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signed error applies and therein find for petitioner, and 
grant such other and further relief as petitioner may be 
entitled to or which! to the Court may seem equitable and 
proper. 

GEO. E. H. GOODNER, 
i GEO. E. H. GOODNER, 

Attorney for Petitioners. 

Address: Munsey Building, Washington, D. C. 


PAUL D. BANNING, 

Of Counsel. 

40 District of Columbia, ss: 

Personally appeared before me, a Notary Public in and 
for the District of Columbia, Mr. Geo. E. H. Goodner, who 
being duly sworn according to law deposes and says that 
he is the Attorney for the above named petitioner, and 
that as such he has authority to sign and did sign the 
foregoing petition; that lie has read the same and that 
the facts set forth therein are true to the best of his 
knowledge and belief, and that the said petition is signed 
in good faith. 

I GEO. E. H. GOODNER. 

Subscribed and sworn to before me this 10th day of 
August, 1929. 

[Seal of Florence M. Stephenson, Notary Public, Dis¬ 
trict of Columbia.] 

FLORENCE M. STEPHENSON, 

Notary Public. 

My commission expires April 28, 1931. 

Now, June 9, 1930, the foregoing petition for review, 
notice of filing and proof of service certified from the rec¬ 
ord as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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41 United States Board of Tax Appeals. Filed 

May 14, 1930. 

In the Court, of Appeals of the District of Columbia, 

-Term,-. ! 


L. J. Christopher Company of California, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

(Board of Tax Appeals No. 160S5.) 

Statement of Evidence. 

The following is a statement of the evidence bffered at 
the hearing in this cause which is relevant to the assign¬ 
ment of error: 

Mr. E. T. Pettigrew, a witness on behalf of Petitioners, 
testified as follows: 

That he had resided in Los Angeles, California, for more 
than 40 years and during the last 26 years hacj been em¬ 
ployed by the Citizens National Bank and Trust j Company, 
holding the offices of Assistant Cashier, Cashieij, and Vice 
President; that he knew Mr. L. J. Christopher!, who had 
transacted business with the bank, quite well lin a busi¬ 
ness way; that said Christopher had been engaged in the 
ice cream and confectionery business out of which he had 
made large profits; that in 1914 Christopher could have 
borrowed as much as $200,000.00 on his personal note at 
the Bank; that his business was considered to be Valuable in 
1914 and continued so thereafter through 1921: 

On cross-examination the witness testified that he had 
been Vice President of the Citizens Xhational Bank and 
Trust Company for 10 or 12 years and Cashier prior 
thereto; that L. J. Christopher had done business with the 
Bank for 20 years; that the witness was one bf a group 
of officers who passed on loans; that the ba^ik had ad- 
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vanced money to Mr. Christopher during the period from 

1914 to 1921 and at one time had loaned him $135,000.00, 

in 1921 he thought ; that all loans made to him were on 

his unsecured notes, usually extending for a period of 

90 davs. 

* 

Mr. L. J. Christopher, a witness on behalf of Peti¬ 
tioners, testified as follows: 

42 That he had been born in France but had become 
a naturalized citizen of the United States in 1878; 
that since then he had resided in Los Angeles and at first 
engaged, in 1887, in the ice cream and candy business in 
a small way, investing between $40,000.00 and $50,000.00; 
that he had continuously conducted the business from 1887 
to 1914 as an individual, giving it his personal attention; 
that in 1914 he thought the business was getting a little 
too large for him to handle alone and desiring to get away 
and get some recreation he incorporated the L. J. Christo¬ 
pher Company of California, which took over the business; 
that the books showing his operations as an individual had 
since been lost but he thought the business at the time of 
incorporation was worth between $400,000.00 or $500,- 
000.00; that he had received $400,000.00 of the capital stock 
of the corporation—practically the entire issue except for 
a few qualifying shares; that in consideration of the stock 
the new company had acquired the real estate, factory, 
equipment, supplies, and good will of his individual busi¬ 
ness; that in 1914 his entire property was worth about 
$1,000,000.00, which he had made mostly through the ice 
cream and candy business, and through dealing in real 
estate; that he had been unable to locate anv of his books 
or records prior to 1914; that lie had six or seven stores 
at the time and supposed that the books, after having been 
stored, had been lost or mislaid; that the witness intrusted 
the bookkeeping to his secretary; that some months he 
had made from $3,000.00 to $6,000.00, but could not say 
what his earnings were for any particular year; that he 
estimated his profits averaged between $30,000.00 and $35,- 
000.00 a year; that he had always enjoyed a good business; 
that he judged about 75% of his net worth of $1,000,000.00 
in 1914 was derived from the ice cream and candy business; 
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Witness further testified that lie had registered in 1912 
the trade mark of “L. J. Christopher,” which he had used 
ever since the beginning of his business in 1S87 that he 
considered the name an important factor in the business 
and had registered the same in order that unauthorized 
persons might not use it. 

Witness testified that during the period between 1914 
and 1921 the California Company did not declaife or pay 
any dividends but that he had made withdrawals in excess 
of his salary during that period. 

Witness further testified that he had personally ar¬ 
ranged the sale of the L. J. Christopher Company of Cali¬ 
fornia to the L. J. Christopher Company of Delaware; that 
he was President of the former company from 1914 
43 to 1921, owning about 95% of its stock;' that the 
Board of Directors of the California corporation 
gave an option to one A. A. Comey, who represented the 
Delaware corporation; that the vendor compand received 
$125,000.00 in cash and $125,000.00 in preferred stock of 
the vendee company; that the check for $125,(^00.00 v^as 
made payable to the L. J. Christopher Company and by 
it endorsed over to the witness and deposited to his indi¬ 
vidual bank account. 

On cross examination, Mr. L. J. Christopher testified 
that in addition to conducting the ice cream and candv 
business, he had made some investments in real estate and 
different investments from which he made sobie money 
and lost some money; that the California Company incor¬ 
porated at the beginning of the year 1914; 

At this point the following questions by the attorney 
for the respondent wrere asked, to which the witness made 
the following answers: 

i 

“Q. Well, in the year 1913, what were your (net profits 
from the ice cream business? A. I couldn’t tell you that. 

Q. What were your gross profits? A. I couldn’t tell 
exactly. 

Q. Well, let’s have it approximately. How r much money 
did the company, or did you take in as gross income from 
your business in 1913? A. I couldn’t tell you. 

Q. Have you any idea? A. Well, if I w T ould have an 
idea, I wouldn’t be sure about being correct about it. 
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Q. Well, tell us i approximately what your net profits, 
were from the ice cream and candy business in 1913? A. 
I couldn’t tell you one vear from the other. 

Q. Can you tell me what your gross or net profits were 
from the ice cream business? A. I figure—we figure ap¬ 
proximately about so much a year, and we had our—it will 
run between $30,000.00 and $35,000.00 on an average; some 
vears was more and some vears was less. 

Q. What do you mean when you say ‘We figure’? 

44 A. I say, that was the figure of the company. 

Q. There wasn’t any company prior to 1914. A. 
I mean my secretary, my bookkeeper, whatever it was. 

Q. Can you tell this court anything about what your 
gross or net profit or income was for the year 1912? A. 
I could not. 

Q. For 1911? A. Well, 1 haven’t-. 

Q. What is the answer? A. I say I couldn’t tell you, 
only approximately. 

By Mr. Blaisdell: 

Q. I)o you know anything about your gross or net in¬ 
come for the vear 1909? A. No. 

Q. Now, you said, if I am not mistaken, that you vrere 
vrorth about a million dollars in 1914; what did you mean 
by that? A. Well, that was iny business and my real 
estate interests and my stocks and bonds and investments. 

Q. Well, you mean by that your net worth? Would you 
say that in 1914 you had a million dollars of assets over 
and above all of your liabilities? A. Yes. 

Q. How much did you owe in 1914, if anything, in Jan¬ 
uary or February, 1914, at the time of incorporating the 
California corporation? A. I don’t think at that time that 
my liabilities to banks was over $25,000.00 or $30,000.00 or 
$40,000.00. 

Q. And what were some of your assets, and what were 
they worth? A. Assets? 

Q. Yes, sir. A. Well-. 

45 Q. Name some of the particular assets which you 
had at that time, and what they were worth? A. 

Real estate and the business. 

Q. How much real estate did you own at that time. A. 
It would take me about half an hour to tell you about it. 
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Q. There was a good deal of it, wasn’t there? A. "Well, 
I owned the property the plant was on, on Main and 21st 
Street. 

Q. How much was it worth at that time, if you know? 
A. Probably about $500,000 or $000,000. 

Q. What did it consist of? A. Well, it consisted of 160 
feet on Main by 350 feet on 21st Street and 160 feet, 155 
or 160, on Los Angeles. 

Q. And what kind of building did you have on it? A. 
Well we have the same building on it today. 

Q. The same building? A. The same building. 

Q. When was it erected? A. When was it erected? 

Q. Yes, sir? A. I think about—the plant was already 
built in 1914. I think a few years prior to that. 

Q. You were in business from 1SS7, you say? A. Well, 
1887, yes. 

Q. Always on the same property? A. Well, no, the fac¬ 
tory was built a few years later. 

Y. When did you first occupy the plant property, I mean 
the plant property which you occupied in 1914 ahd turned 
over to the California corporation? A. 1 think it 
46 was in 1890, probably 1891 or 1892, I can’t recollect 
exactly. 

Q. So you were on the same property, the saijne corner, 
from 1890 up to 1914? A. Yes. 

Q. When did you buy that property? A. Well, it is a 
matter of record. It was in eighteen eighty something. 

Q. Did you buy it before you moved onto it? Yes. 

Q. Did you own it as vacant property before you occu¬ 
pied it for your plant? A. Yes. 

Q. How much did you pay for it? A. How much did I 
pay for it? 

Q. Yes, sir? A. $6,500. 

Q. $6,500? A. Yes. j 

Q. When did you say you first erected a building on it? 
A. In around 1888 or 1890 or 1891 or 1892. That can be 
verified by the records. 

Q. I am trying to get your recollection in tpe matter. 
You say you first erected some buildings on it in the early 
Nineties; is that true? A. Well, I had the date iiji my recol¬ 
lections, but I don’t exactly recollect. 
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Q. Well, approximately? A. Well, I don’t want to make 

a mistake. I don’t want to say something that cannot be 

verified bv onr books, because our books will show the time 
♦ • 

when we let the contract for our building, the first 
building. 

47 Q. Well, was the first built subsequently torn 
down and a new one erected? A. No. 

Q. What happened? Just tell us about it. A. We built 
the first building, and we kept on adding and adding onto 
it. 

Q. How much did tlie first building cost you? A. I think 
it was between $25,000 and $30,000, somewhere around 
there. 

Q. And von say that was along about 1S90? A. Well, 
that was the first building we put on it. 

Q. You think it cost $25,000.00 or $30,000.00? A. I think 
right around that, yes. 

Q. When did you add to it ? A. We kept on adding right 
along each year, from year to year. 

Q. Added every year? A. Yes, every year. As fast as 
the business grew, we had to keep on adding to it. 

Q. How large did you say this tract of land is? A. Oil 
Main street it is between 150 and 160 feet. I think it is 
152 or 153 feet, close onto 160. On 21st street it runs from 
Main to Los Angeles. 

Q. Huns from where? A. From Main to Los Angeles: a 
whole block. 

Q. A whole block, and how long is that block? A. Some¬ 
thing over 300 feet. 

Q. How large was the first building that you put on it? 
A. Well, that frontage on Los Angeles street is 150 or 200 
feet, over 200 feet. That is the frontage on Los Angeles. 
Q. At that time? A. Yes. 

48 Q. When you first put it up? A. Well, no, I added 
on. I bought another piece a few years afterward, 

but now the frontage is 200 or 220 feet. 

Q. You mean the frontage of the building, or of the land? 
A. Well, the building and land now. 

Q. I thought you said the frontage on this—the length of 
the block that you occupied, the whole block was about 300 
feet? A. That is on Los Angeles—that is on 21st. Let 
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me state correctly again. The property fronts wdst, I will 
say 150 feet on Main Street. 

Q. 150 feet on Main Street? A. Main and 21st street. 
I will say 150 feet, but it is more than that, and then from 
Main and 21st it runs to Los Angeles, which is about, I 
should say, 300 or 350 feet, and then from 21st and Los 
Angeles it runs back now over 200 feet, about 225 feet. 
That is the property, the size of the property. Now, the 
first building was about 100 x 125, I think, two story, the 
first building. j 

Q. What was the first addition you made to tljat build¬ 
ing? A.. Then we kept on building on it, put in an ice 
plant and put in a garage and put in more storage room. 
We kept on building. 

Q. I asked you what was the first addition thatf you put 
onto the building? A. Well, I say about 100x125 or 150 
deep, two stories. 

Q. You say that is the first addition? A. That is the 
first we built; that was the factory. j 

Q. You have already described that building, gild I am 
asking you what the first addition was? A. Oh, the first 
addition? Well, we kept on building. We built a garage 
and we built an ice plant and we buitl another place, we 
added on the candy business, and we kept on adding right 
along. 

Q. Well, the garage and ice plant, were they sepa- 
49 rate buildings? A. Well, it is practically all one 
building now. 

Q. When did you put in this ice plant ? A. The ice plant 
was put in about eight or ten years ago. 

Q. What did it cost? A. Just a moment. 

Q. You say this ice plant was put in eight or ^en years 
ago ? A. About eight or nine or ten years ago. 

Q. I am trying to confine our discussion or questions to 
what happened up to 1914. The ice plant was after 1914, 
wasn’t it? A. Well, yes. 

Q. What other building, or parts of buildings* did you 
add to the original building, prior to 1914? A.. I don’t 
know. As I said, we kept on adding as fast as we needed 
them, we kept on adding and building new buildings. 

Q. Will you tell us what you added on between the time 
you finished the first factory or plant and up to J.914? 
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A. Well, I couldn’t—up to 1914? I couldn't tell exactly 
how much we did add. 

Q. Xow, will you tell us .just how you determined—you 
answered on direct examination that approximately $750,000 
of vour net worth in the vear 1914 had been derived from 
the ice cream business; will you tell me how you determined 
that? A. Well, I had one store, 241 South Spring Street, 
and that was prior to 1914, and I had another store on 
Broadway, but that store at 241 South Spring Street I only 
had $100.00 rent, and I had a business, a candy business, an 
ice cream business; catering business and lunch business 
and so on. Up to that time I practically was the only man 
in Los Angeles, and my profits at that time were all the 
way from $3,000 to $4,000 or $5,000 a month for a long 
period. 

50 Q. That was prior to 1914? A. That was prior 
to 1914, yes, sir. 

Q. But you don't know in any specific year what your 
profits or losses were, do you? A. No." 

On re-direct examination the witness testified that the 
real estate owned by the L. J. Christopher Company of 
California was not sold to the L. J. Christopher Company 
of Delaware, that no attempt or effort was made to dis¬ 
solve the California corporation in 1921 and its corporate 
existence was continued for the purpose of holding and 
dealing with the real estate and adding to it; and that he 
was still an officer of that corporation. He also testified 
that prior to 1914 he had spent a considerable amount of 
money in advertising the trade mark “L. J. Christopher"; 
registered in 1912; that the advertising continued the en¬ 
tire time he conducted his individual business; that in 1887 
his business was confined to Southern California; that at 
the time he registered his trade mark in 1912 the territory 
served by his business was southern California and em¬ 
braced Los Angeles, Redlands, Hillside, San Bernardino, 
Colton, Homing, Catalina Island, Pasadena, and Monrovia. 

Mr. Alfred Beaudry a witness on behalf of petitioner, 
testified as follows: 

That he resided at 2158 W. 29tli St., Los Angeles, Califor¬ 
nia, and had been engaged in the wholesale candy and con- 
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fectionery business for 22 years; that he had formerly been 
employed by L. J. Christopher, having entered his em¬ 
ployment in March, 1906, and having continued therein for 
about 14 years, resigning July 1, 1920; that at the time he 
resigned he was Manager and Secretary of L. J. Chris¬ 
topher Company of California; that he had held the lat¬ 
ter position approximately three or four years and the 
former eight or ten years; that during the course of his 
employment he had full charge of the business j and was 
familiar with the different branches of the business and 
also the books and records; that in 1914 and prior thereto 
the ice cream business was the most profitable department. 

Witness testified that the value over and above the tangi¬ 
ble assets of an ice cream business is commonly bought and 
sold on the gallonage basis; that at one time he was Secre¬ 
tary of the California State Manufacturers Association of 
ice cream and he had known of several sales of ice 
51 cream businesses; that in a sale of the Metropolitan 
Ice Cream Company, a concern little knowip the price 
paid had been 25^ per gallon; that he did not know of any 
sale of an ice cream business comparable to or afs large as 
that involved in the sale of the L. J. Christopher!Company 
of California to the L. J. Christopher Company of Dela¬ 
ware; that the ice cream business is of such a nature as to 
require regular routes but that only certain distances could 
be reached at a profit; that paying routes were much the 
same to an ice cream business as profitable trackage to a 

factory. 

* 

Witness further testified that the term “giallonage” 
meant the total gallons of ice cream sold for on£ year, as 
for example if a business had sales of 100,0001 gallons a 
year it would be bought and sold on that basis; that in the 
case of an ice cream business without an established repu¬ 
tation 20^ to 25^ was a fair price, and for one with a repu¬ 
tation and established routes he would estimate pOc 4 . The 
witness further testified that when L. J. Christopher incor¬ 
porated his business in 1914 he had established lice cream 
routes in and about Los Angeles and in Southern Califor¬ 
nia; that at the time the sales of ice cream aggregated 
around 200,000 gallons a year; that Mr. Christopher also 
had a profitable candy business; that the Coippanv fea- 
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tured the registered trade mark “L. J. Christopher’’ in 
connection with its business from 1914 to 1921 when it 
sold it, and that updo the time he had left its employ the 
volume of business was increased right along. 

Witness further testified that while he held the office of 
Secretary of the Company he had charge of its books of ac¬ 
count and records; that he was a stockholder practically 
from the time the corporation was established until he left 
its employ and that during that time he had never received 
anv dividends. 

On cross-examination witness testified that in Southern 
California a slump occurred in business conditions in 1913 
but as well as he could remember Mr. Christopher had made 
profits in 1913 and 1914 but had sustained losses in 1915 
and 1916 of approximately $30,000.00 for each year; 
52 the witness further testified that when he left the 
employ of the California Company he owned 70 
shares of its stock for which he had paid $100.00 per share; 
that Mr. Christopher had bought this stock shortly after 
July 1, 1920 at actual cost plus interest at 7% on the money 
from the time paid in. 

Upon redirect examination the witness further testified 
that no one outside of the employees owned any stock in 
the Company and that there was an understanding when ari 
employee left the service that his stock would be purchased 
by Mr. Christopher. 

The following is a correct copy of the opening Statement 
of Assets and Liabilities as at June 1,1914, of L. J. Christo¬ 
pher Company of California: 

Assets 


Acer. 

No. Detail. Total. 

Cash assets: 

1 Revolving Funds. 152.00 

2 Change Funds, Citizens Na¬ 

tional Bank. 1,615.41 


1,767.41 
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Acct. 

No. Detail. 

Current assets: 

9 Accounts Receivable . 29,984.75 

10 Notes Receivable. 1,83S.06 

11 Accounts Receivable (Anaheim 

Store C. R. Ailing). 2,958.50 

12 Stock Subscription . 300.00 


Inventory assets: 


37 Warehouse . 

18 Factorv Work in Process: 


Cdv. 2,686.22 

IC . 3,163.11 

19 Factory Manufactured Stock: 

Cdy. 948.91 

IC . 1,772.59 


20 Store Stock . 


IS,744.50 


5,849.33 


2,721.50 

7,404.62 


Property assets: 


51 

Total. 

35,081.31 


34,719.95 


27 Real Estate . 200,000.00 

28 Buildings. 51,023.16 

30 Outside Investments. 1,212.00 


53 Equipment assets: 

35 Kitchen and Service Equipment . 

36 Cafe & Store Furn. & Fixtures 39,286.04 

37 Factory Machinery & Equip¬ 

ment .. 43,160.41 

38 Office Furniture and Fixtures 1,722.80 

39 Delivery Equipment. 20,741.30 

40 Tubs and Cabinets. 10,581.49 

41 Catering Outfit . . 

42 Dish Room Stock . 7,433.77 
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Acct. 

Xo. Detail. Total. 

Deferred assets: 

47 Advanced Expenses . 1,201.72 

48 Unexpired Taxes . . 

49 Unexpired Insurance . 1,318.05 

50 Deliverv Department Supplies 502.50 

53 Good Will . 17,028.82 

- 20,051.09 


Total Assets . 466,780.73 


Liabilities 
Current UabilHies: 

57 Accounts Payable .19,126.34 

58 Notes Pavable. 10,000.00 

- 29,126.34 

Reserve liabilities: 

55 Reserve for Depreciation .... 37,354.39 

66 Reserve for Losses. . 

- 37,354.39 

Capital Liabilities: 

72 Capital Stock . 400,300.00 

73 Surplus . . 

- 400,300.00 

Total Liabilities . 466,780.73 

The following is a correct copy of the bill of sale from 

L. J. Christopher Company of California to L. J. Christo¬ 
pher Company of Delaware, executed in February, 1921. 

Respondent’s Exhibit “A”. 

For a valuable consideration, receipt of which is hereby 
acknowledged, L. J. Christopher Company, a corporation, 
organized and existing under and by virtue of the laws of 
the State of California, hereinafter referred to as the ven¬ 
dor, of the one part, hereby grants, conveys, and assigns to 
L. J. Christopher Company, a corporation, organized and 
existing under and by virtue of the laws of the State of 
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Delaware, hereinafter referred to as the vendee, of the 
other part, all that certain personal property consisting of 
the stock goods, wares, and merchandise, materials, 
manufactured articles, machinery, trucks equipment, and 
all personal property owned by the vendor herein and 
which is now in and about those certain premises 
54 heretofore operated by said vendor on Lo^s 1, 2, 3, 
9,10, and 11, of Tract No. 2651, in Los Angeles City, 
and all property including good will, owned by said vendor, 
save and except real estate (including buildings) and cash 
(including bills and accounts of every kind outstanding). 
It is understood and agreed between said parties that all of 
the said properties are free from encumbrances. 

(Signed) L. J. CHRISTOPHER do., 

A California Corporation, 
(Sgd.) Bv L. J. CHRISTOPHER, Pfes. 

(Sgd.) ALFRED BEAUDRY, Sbcy. 

[corporate seal.] 

(U. S. Board of Tax Appeals Docket 8931, 16085, 17748.) 

The foregoing is a true and correct statement of all the 
evidence offered at the hearing which is material to the 
error assigned. 

GEO. E. II. GOODNSR, 
Attorney for Petitioner. 

Address: Munsey Building, Washington, D. C. 

Respondent has no objection to the foregoing statement 
of evidence. 

C. M. CHAREST, 

F., 

General Counsel, Bureau of Internal Revenue, 

Attorney for Respondent. 

The foregoing is a correct statement of the evidence as 
settled by the Board this 14th dav of May, 1930. 

LOGAN MORRIS, 

Member U. S. Board of Tax Appeals. 

Now, June 9, 1930, the foregoing statement of^ evidence 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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55 United States Board of Tax Appeals. Filed May 

16, 1930. 

In the Court of Appeals of the District of Columbia. 

B. T. A. Docket No. 16085. 

L. J. Christopher Company of California, Petitioner, 

v. 

Commissionfr of Internal Revenue, Respondent. 

Designation of Record . 

To the Clerk of the United States Board of Tax Appeals: 

Will you please include in the transcript of record for 
the Court of Appeals of the District of Columbia the fol¬ 
lowing : 

1. The docket entries of proceedings before the Board. 

2. The pleadings before the Board (Petition and An¬ 
swer). 

3. The Findings of Fact and Opinion of the Board pro¬ 
mulgated October 2, 1928. 

4. The Final Ord6r of Redetermination of the Board en¬ 
tered February 15, 1929. 

5. The Stipulation as to Court of Review. 

6'. The Petition for Review. 

7. The statement of evidence as settled by the Board. 

8. The orders enlarging the time in which to prepare 
and transmit the record to the clerk of court entered Octo¬ 
ber 12, 1929; November 30, 1929; January 14, 1930; Feb¬ 
ruary 11, 1930; and April 30, 1930. 

Respectfullv, 

GEO. E. H. GOODNER, 

GEO. E. H. GOODNER, 
Attorney for Petitioner . 

Address: Munsey Building, Washington, D. C. 

I hereby acknowledge receipt of copy of the above desig¬ 
nation of record this 16th dav of May, 1930. 

C. M. CHAREST, 

F 

General Counsel , Bureau of Internal Revenue, 

Attorney for Respondent. 
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Now, June 9, 1930, the foregoing designation <^f record 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

56 United States Board of Tax Appeals. | 

Docket No. 16085. 

L. J. Christopher Company, Petitioner,! 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of evidence and 
transmission and delivery of record papers sur petition for 
review of the above entitled proceeding in the Court of Ap¬ 
peals of the District of Columbia be and it is hereby ex¬ 
tended to December 2, 1929. 

(Signed) BENJAMIN Id. LITTLETON, 

Member. 

Dated Washington, D. C., October 12, 1929. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

B. D. GAMBLlE, 

Clerk U. S. Board of Tax Appeals. 

57 United States Board of Tax Appeals. 

Docket No. 16085. 

L. J. Christopher Company, Petitioner, 

v. | 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of evidence and 
transmission and delivery of record papers sur petition for 
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review of the above entitled proceeding in the Court of Ap¬ 
peals of the District of Columbia be and it is hereby ex¬ 
tended to January 15, 1930. 

(Signed) ’ j LOGAN MORRIS, 

Member. 

Dated Washington, D. C\, November 30, 1929. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

\ B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

58 United States Board of Tax Appeals. 

Docket No. 16085. 

L. J. Christopher Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered that the time for preparation of evidence and 
transmission and delivery of record papers snr petition for 
review of the above entitled proceeding in the Court of Ap¬ 
peals of the District of Columbia be and it is hereby ex¬ 
tended to February 15, 1930. 

(Signed) ‘ LOGAN MORRIS, 

Member. 

Dated Washington, D. C., January 14, 1930. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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Docket No. 16085. 

L. J. Christopher Company of Calif., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of evidence and 
transmission and delivery of record papers sur petition for 
review of the above entitled proceeding in the Court of Ap¬ 
peals of the District of Columbia be and it is hereby ex¬ 
tended to May 1, 1930. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., February 11, 1930. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

60 United States Board of Tax Appeals^ 

Docket No. 16085. 

L. J. Christopher Company, Petitioned, 

vs. | 

j'. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
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for review of the above entitled proceeding in the Court of 
Appeals for the District of Columbia, be and it is hereby 
extended to June 2, 1930. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., April 30, 1930.. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Cleric. 

B. D. GAMBLE, 

i Clerk U. S. Board of Tax Appeals. 

61 Lmited States Board of Tax Appeals. 

Docket No. 16085. 

L. J. Christopher Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 

Ordered that the time for transmission and deliverv of 

*> 

the record sur petition for review of the above entitled pro¬ 
ceeding in the Court of Appeals for the District of Co¬ 
lumbia, be and it is hereby extended to July 1, 1930. 
(Signed) * LOGAN MORRIS, 

i Member. 

Dated Washington, D. C., May 29, 1930. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

\ B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 5235. 
L. J. Christopher Company of California, appellant, vs. 
Commissioner of Internal Revenue. Court of Appeals, 
District of Columbia. Filed Jun. 14, 1930. Henry W. 
Hodges, clerk. 
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Addition to Record per Stipulation of Connsel. 


In the Court of Appeals of the District of Columbia, 

April Term, 1930. 

No. 5235. 

L. J. Christopher Company of California, .Appellant, 

vs. 

Commissioner of Internal Revenue, Appellee. 

Stipulation Enlarging Record. 

It is hereby stipulated by counsel for the respective par¬ 
ties in the above entitled cause that the matter hereto an¬ 
nexed shall be made a part of the record in spid cause, it 
having been omitted inadvertentlv when the jrecord was 
prepared. 

Dated Nov. 19, 1930. 

GEO. E. H. GOOD^ER, 
Attorney for Appellant. 

C. M. CHAREST, 

F., j 

Attorney for Appellee. 

Excerpts from Transcript of Record of Trial Before the 

Board of Tax Appeals. 

“Mr. Goodlier (attorney for petitioner): That is our 
position. Now, in the case of L. J. Christophejr Company, 
of California, the Commissioner has increased the income, 
as shown in the deficiency letter, in the amount of $28,- 
378.43, which is made up of two items. That is on page 3 
of the deficiency letter, as follows: 

‘Good will not on books, $17,028.82; liabilities assumed 
by purchaser, $12,093.46.’ J 

i 

The contention of the petitioner is that tlje good will 
which the California Company acquired in 1914 from Mr. 
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Christopher, was worth not less than $100,000; that this 
good will passed with the business to the Delaware Com¬ 
pany in 1921; and the Commissioner has made no allowance 
whatever for the good will as part of the cost to the Cali¬ 
fornia Company of the assets which were sold, and which 
were acquired by the Delaware Company, and we expect to 
prove that the good will was worth not less than $ 100 ,- 
000 . 00 .” 


######* 

“Mr. Goodner: No, your Honor. At this time the peti¬ 
tioner, L. J. Christopher Company, of California, desires 
to amend its petition by adding another paragraph, to be 
numbered (4) (a), reading as follows: 

‘In computing the pet income for 1921, the Commissioner 
has erroneously excluded from the cost of assets sold to 
the L. J. Christopher Company of Delaware, the good will 
acquired by the petitioner in 1914 of the value of not less 
than $ 100 , 600 .’ 

The Member: That is virtuallv stating the same thing? 

Mr. Goodner: Yes, and I offer that in order to make it 
more specific, is all. 

The Member: You allege that in your statement of facts, 
anyway. You do not allege a specific amount, but you say 
he failed to take into consideration good will. 

Mr. Goodner: Well, I will withdraw the offer, if the 
ruling of the Board is that that issue is before the Board. 

The Member: You raise it in the petition, and that is 

sufficient to raise it bv the evidence.” 

* 

The final Order of Redetermination of the Board (ap¬ 
pearing on page 34 of the printed record) was entered on 
the Board’s records on February 15, 1929. 

[Endorsed:] No. 5235. L. J. Christopher Company of 
California, Appellant, vs. Commissioner of Internal Reve¬ 
nue. Addition to record per stipulation of counsel. Court 
of Appeals, District of Columbia. Filed Nov. 21, 1930. 
Henry W. Hodges, Clerk. 
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In the Court of Appeals of the District of 

Columbia 

No. 5235 | 

L. J. Christopher Company of California, 

appellant 

v .. | 

Commissioner of Internal Revenue, appellee 

APPEAL FROM THE UNITED STATES BOARD OF TAX APPEALS 

_ 

BRIEF FOR APPELLEE 

PREVIOUS OPINION 

The only previous opinion is that of the United 
States Board of Tax Appeals (R. 25-34), which is 
reported in 13 B. T. A. 729. 

JURISDICTION 

The appeal herein involves an overassessmefit in 
income tax for the year 1921 in the amount of 
$908.52, and is taken from a final order of red<pter- 
mination entered by the Board of Tax Appeais on 
February 15, 1929. (R. 2, 34.) The casp is 

brought to this court by petition for review filed 
August 14, 1929 (R. 37-40), pursuant to the jRev- 

(i) 
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enue Act of 1926, c. 27, 44 Stat. 9,109,110, Sections 
1001, 1002, and 1003 and pursuant to a stipulation 
entered into and filed August 14, 1929 (R. 35). 

QUESTION PRESENTED 

Whether the value assigned by the Board to the 
good will acquired by the appellant should be 
disturbed on review. 

STATUTE AND REGULATIONS INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 202. (a) That the basis for ascertain¬ 
ing the gain derived or loss sustained from 
a sale or other disposition of property, real, 
personal, or mixed, acquired after February 
28, 1913, shall be the cost of such prop¬ 
erty ; * * *. 

Treasury Department Regulations 62, promul¬ 
gated under the Revenue Act of 1921: 

Art. 41. Sale of good will . — Any profit or 
• loss resulting from a sale of good will can 
be taken only when the business, or a part 
of it, to which the good will attaches is sold, 
in which case the profit or loss will be de¬ 
termined upon the basis of the cost of the 
assets, including good will. * * * It is 
immaterial that good will may never have 
been carried on the books as an asset, but the 
burden of proof is on the taxpayer to estab¬ 
lish the cost * * * of the good will sold. 
See article 163. 
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STATEMENT OE FACTS 

The material facts as found bv the Board of Tax 

*/ 

Appeals are as follows (R. 16-25) : ! 

L. J. Christopher entered the wholesale and re- 
tail ice cream, candy, and confectionery business 
in the year 1887, in Los Angeles, California, with 
a capital of approximately $50,000. The business 
was successful and steadily increased in vqlue. 
Prior to the year 1914, he had acquired certain 
real estate and had built thereon an extensive plant. 
The sales grew in volume and by 1914, he was tell¬ 
ing ice cream in many of the surrounding toWns 
and cities. In 1912, he registered his nam^ as 
trade-mark. By 1914, his annual sale of ice cream 
amounted to approximately 200,000 gallons. In 
1914 he organized California Company under the 
laws of California with a capital stock of $400j,300 
and transferred to it all of the assets of the tjusi- 
ness including the good will, in consideration of all 
of its capital stock except a few qualifying shares. 
Immediately upon its organization, California 
Company set up on its books, a statement of its 
assets and liabilities (R. 17-18) and therein the 
item of good will was shown to have a valup of 
$17,028.82. 

In February, 1921, Delaware Company was or¬ 
ganized under the laws of Delaware and thereupon 
the following bill of sale was executed (R. 22) : 

For a valuable consideration, receipt of 
which is hereby acknowledged, L. J. Chris- 
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tophen Company, a corporation, organized 
and existing under and by virtue of the laws 
of the State of California, hereinafter re¬ 
ferred to as the vendor, of the one part, 
hereby grants, conveys, and assigns to L. J. 
Christopher Company, a corporation, or¬ 
ganized and existing under and by virtue of 
the laws of the State of Delaware, herein¬ 
after referred to as the vendee of the other 
part, all that certain personal property con¬ 
sisting of the stock of goods, wares, and mer¬ 
chandise, materials, manufactured articles, 
machinery, trucks equipment, and all per¬ 
sonal property owned by the vendor herein 
and which is now in and about those certain 
premises heretofore operated by said vendor 
on Lots 1, 2, 3, 9, 10, and 11, of Tract No. 
2651, in Los Angeles City, and all property, 
including good will, owned by said vendor, 
save and except real estate (including build¬ 
ings) and cash (including bills and accounts 
of every kind outstanding). It is under¬ 
stood and agreed between said parties that 
all of the said properties are free from 
encumbrances. 

L. J. Christopher Co., 

A California Corporation. 

1 By L. J. Christopher, Pres. 

Alfred Beaudry, Secy. 

The consideration paid by Delaware Company 
to California Company under the above bill of sale 
was $125,000 cash and 1,250 shares of its 7 per cent 
preferred stock of the par value of $100 each. 
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The appellee determined that the appellant de¬ 
rived a profit from said sale of its assets to the Dela¬ 
ware Company of $28,378.43. (R. 10.) Aside 

from certain minor adjustments in favor of the 
appellant and not now in controversy, this profit 
was determined by eliminating from the co|st of 
assets sold an item of good will in the amount of 
$17,028.82, and by adding to the selling price of 
said assets the amount of $12,093.46. (R. 11.) 

The Board eliminated the latter item; it is noil here 
in controversy. As to the good-will item the Board 
found that it had a value of $17,028.82 at the time 
it was acquired by the appellant from the L. J. 
Christopher business. The sole error assigned is 
that the Board fixed the value of the good will 
acquired in 1914 at $17,028.82, instead of at least 
$100,000. (R. 39.) 

SUMMARY OF ARGUMENT 

The redetermination made by the Board oi Tax 
Appeals fixing the value of the good will and other 
assets purchased by the appellant from L. J. Chris¬ 
topher in 1914 is an ultimate finding of fact made 
after hearing and considering all the evident, and 
will not be disturbed by the appellate court ilj sup- 

i 

ported by any evidence. Its decision will hot be 
reversed by an appellate court merely becaus^ of a 
difference of opinion as to the weight which should 
be given to any part of the evidence. The evidence 
in this case fully justifies the cost fixed by the 
Board. 
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ARGUMENT 

The Board of Tax Appeals made its determination, only- 
after consideration of all the evidence, that the value of 
the assets purchased by the appellant in 1914 from L. J. 
Christopher was that set up on its books at that time, 
and its determination will not be disturbed by the 
appellate court 

The appellant was organized in 1914 to take over 
the assets and business of L. J. Christopher, an in¬ 
dividual. It acquired a going concern, and, neces¬ 
sarily as an incident to the transfer, the good will 
of the business. Pfleghar Hardware Specialty Co. 
v. Blair, 30 F. (2d) 614. The only question here 
involved is the cost to the appellant of the good will 
acquired in 1914 in exchange for stock. The cost 
is the value of the stock and this value is revealed, 
in the absence of better evidence, by the value of 
the good will acquired. 

The determination of the value of the good will 
of the business acquired by the appellant is purely 
a question of fact, and where the value found is 
supported by the evidence, an appellate court has 
no power to review such finding or substitute its 
judgment for that of the Board. House & Herr¬ 
mann v. Lucas (C. C. A. 4th), 36 F. (2d) 51; Boggs 
& Buhl v. Commissioner (C. C. A. 3d), 34 F. (2d) 
859. 

The best evidence presented respecting the value 
of the assets acquired in 1914 is the statement of 
assets and liabilities set up on the books of the ap¬ 
pellant immediately upon its organization. (R. 
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17-18.) It is there disclosed that the net valup of 
the tangibles, that is, total assets less the sum of 
payables, reserves, and good will, was $383,27k.l8 
(R. 18), and that the value of the good will iwas 
$17,028.82. The net value of all the assets ac¬ 
quired was therefore $400,300. (R. 17.) The 

Board overruled the Commissioner’s determina¬ 
tion that the good will had no value and accepted 
the entries on the books of the appellant as repre¬ 
senting the values agreed upon by the parties at 
the time of the transfer and fixed the value of the 
good will at $17,028.82. (R. 32.) Appellant 

claims a value of at least $100,000. 

While it is recognized that book entries are not 
conclusive and do not work an estoppel upon the 
introduction of contrary evidence (Doyle v. 
Mitchell Brothers Co., 247 U. S. 179), books of 
entry are admissible in evidence and the presump¬ 
tion is that the entries therein are rightly mjade. 
Smith v. Moore, 199 Fed. 689, 697. In the ea^e of 
Bergdoll v. Pollock, 95 U. S. 337, involving a tax 
on fermented liquors, the Court said (p. 341) : 

His books are not necessarily conclusive 
for or against the government under all| cir¬ 
cumstances; but if properly kept, as they 
must be to avoid the penalties of the |law, 
they ought, so to speak, to furnish the base 
from which his evidence must spring. If 
they do not, it is his own fault, and he iuust 
suffer the consequences. Certainly the law 
does not contemplate that he may relieve 
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himself from the effect of insufficient or im¬ 
proper entries by a resort primarily to the 
uncertain recollection or knowledge of wit¬ 
nesses as to circumstances which in any 
event can have only a remote bearing upon 
the ultimate fact to be established. * * * 
The books, with proper explanations in re¬ 
spect to entries which appear in them, ought 
to constitute the best evidence in the case; 
and until it is shown that they can not be 
produced, or that they do not contain the 
information required, no evidence of such 
remote) circumstances is admissible. 

Appellant introduced testimony in an effort to 
prove that the good will was undervalued on ap¬ 
pellant’s books. The testimony of L. J. Chris¬ 
topher was found by the Board to be too uncertain 
and contradictory to be of much value. Repeat¬ 
edly his answers to pertinent questions were that 
he could not tell or did not know. (R. 43-48.) He 
was unable to state what his net profits amounted 
to in any of the years from 1909 to 1913, inclusive 
(R. 43-44), or the profits or losses for any specific 
year (R. 48). On direct examination he stated that 
he thought the business at the time of incorpora¬ 
tion was worth between $400,000 or $500,000. (R. 
42.) On cross examination he stated that the value 
of the property the plant was on alone was worth 
$500,000 or $600,000 at that time. (R. 45.) Appel¬ 
lant’s books show that the real estate was valued 
at $200,000 at the time of acquirement. 
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The witness was president and sole stockholder 
(except for qualifying shares) of appellant. He 
had direct supervision and control of all its opera¬ 
tions, including the making of entries on the bboks, 
and it is fair to assume that he had full knowledge 

i 

of the manner in which the assets were set u(P on 
its books and of the values placed thereon, ijn the 
absence of testimony from Mr. Christopher tjo the 
effect that the assets were purposely undervalued 
on appellant’s books, it is proper to assume that the 
book entries correctly stated the value in accord¬ 
ance with his judgment at that time. Such entries 
made at the time the assets were acquired arb cer¬ 
tainly better evidence of value than his present 
recollection as evidenced by the contradictory state¬ 
ments as to values and by his inability to recall the 
dates and amounts of profits or losses in his busi¬ 
ness. I 

The only other witness whose testimony purports 
to relate to the value of good will was Alfred 
Beaudry, appellant’s former manager and secre¬ 
tary. His testimony was entirely opiniofi evi¬ 
dence. He attempted to furnish a method for com¬ 
puting the value of the good will of an ice [cream 
business on a gallonage basis, that is, the totajl num¬ 
ber of gallons sold for one year. He estimatjed 200 
to 250 to be a fair price per gallon in the case of 
a business without an established reputatioja, and 
500 where the business had a reputation and estab¬ 
lished routes. (R. 49.) He stated no facts by 
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which the Board could test the approximate accu¬ 
racy of his method. As stated by the Board, the 
statements of* the witness were made without quali¬ 
fication, it mattered not whether the ice cream was 
sold at a loss or a profit. He gave no facts with 
respect to the sale of the Metropolitan Ice Cream 
Company to enable the Board to judge whether 
the property of that company was similar to the 
property of the appellant and whether all the sur¬ 
rounding circumstances attendant to the sales in 
each case were similar. The witness stated that 
as well as he could remember Mr. Christopher had 
made profits in 1913 and 1914 but had sustained 
losses in 1915 and 1916 of approximately $30,000 
for each year. (R. 50.) It is plain that the opin¬ 
ion of the witness was not predicated upon the 
particular facts relating to the business to be 
valued. 

In the case of BaJaban & Katz Gorp. v. Commis¬ 
sioner (C. C. A. 7th), 30 F. (2d) 807, the court 
stated (p. 808): 

Opinion evidence, to be of any value, 
should be based either upon admitted facts 
or upon facts, within the knowledge of the 
witness, disclosed in the record. Opinion 
evidence that does not appear to be based 
upon disclosed facts is of little or no value. 
The opinion witnesses here were almost 
wholly without facts to support their con¬ 
clusions, and it was within the province of 
the Board to disregard the opinion evidence 
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and base its opinion upon the facts in the 
record before it. 

i 

In Sanderson v. Commissioner (C. C. A. 2nd), 
42 F. (2d) 160, expert testimony not based on rele¬ 
vant facts was disregarded in a review of the 
Board’s determination of the value of good will! 

The Board is not bound to accept blindly opinion 
evidence on a question of value. In the case, of 
Anchor Co . v. Commissioner (C. C. A. 4th), 42j F. 
(2d) 99, the court said (p. 100) : 

It is said that the Board had before itj no 
evidence, except the testimony of Franklin, 
as to market value on March 1,1913; but this 
ignores the determination of the Comijais- 
sioner, which was before the Board andj as 
shown above, was prima facie correct. And 
even if this were not true, we do not thjink 
that the Board, on the question of valuation, 
is to be held bound by the opinion of experts. 
Such evidence is competent, but it is ndt to 
be blindly followed. It should be weighed 
by the Board in the light of the other facts 
developed in the case and of the general 
knowledge and experience of the members, 
and is by them to be given only such weight 
as in the light thereof may seem to be just 
and reasonable. 

See also W. S. Bogle & Co. v. Commissioner (C. 
C. A. 7th), 26 F. (2d) 771; Am-Plus Storage Bl Co.. 
v. Commissioner (C. C. A. 7th), 35 F. (2d) 16]7. 

In the instant case after considering and discuss¬ 
ing all the evidence the Board found as a fact that 
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the value of good will was $17,028.82. This find¬ 
ing will not he reversed by an appellate court be¬ 
cause of a difference of opinion as to the weight to 
be given to any part of the evidence. W. K. Hen¬ 
derson Iron Works & Supply Co. v. Blair (App. 
D. C.), 25 F. (2d) 538; Bedell v. Commissioner 
(C. C. A. 2nd), 30 F. (2d) 622; Burkett v. Commis¬ 
sioner (C. C. A. 8th), 31 F. (2d) 667; Robichaux 
Co. v. Commissioner (C. C. 5th), 32 F. (2d) 780. 

Appellant seeks to apply the formula approved 

by Appeals and Review Memorandum 34, 2 C. B. 

31, for the determination of the value of good will 

acquired. Briefly, the method provides for the 

allowance out of average earnings over a period of 

# ^ 

years prior to the basic date, preferably not less 
than five years, a return of 10% upon average tan¬ 
gible assets for the period and the capitalization of 
the surplus upon the basis of not more than five 
years’ purchase. The memorandum states that an 
effort should be made to determine what earnings 
a purchaser of a business might reasonably have 
expected to receive from it and that a representa¬ 
tive period should therefore be used for averaging 
actual earnings. In the computation on page 11 
of appellant’s brief, the initial investment made in 
1887 is used. , It is submitted that a prospective 
purchaser would be more interested in the average 
tangibles for a reasonably representative period 
immediately prior to 1914. No such showing is 
made. The average earnings are shown to be 
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$32,500. This figure is presumably based bpon 
Mr. Christopher’s testimony relating to the profits 
from the ice-cream business. He stated (R. 44) : 

* * * it will run between $30,0|)0.00 

and $35,000.00 on an average; some years 
was more and some years was less. 

This testimony is of little assistance in view of 
Mr. Christopher’s inability to recall his profits for 
the years 1909, 1911, and 1912 (R. 44), the years 
which should be included in a representative period 
prior to the sale. Nor has it been shown that in de¬ 
termining the profits from his business Mr. Chris¬ 
topher had allowed himself in computing net in¬ 
come adequate salaries for his own services. San¬ 
derson v. Commissioner, supra . In 'Ruud Mfg. Co. 
v. Commissioner ( C. C. A. 3d), 45 F. (2d) 63, the 
court refused to apply the formula in the absence 
of clear evidence that the Board’s redeterminktion 
was erroneous with respect to the value of good 
will transferred to the taxpayer. The court qkoted 
with approval from the Board’s decision (p. 65): 

Nothing has been given to us in the way of 
evidence as to the background of the suc¬ 
cesses and reverses of the Humphrey Com¬ 
pany. We know nothing whatever as to its 
business policies, particularly as they af¬ 
fected the company’s relations with itsj cus¬ 
tomers, as to the steps taken toward' the 
development of markets for its product^, and 
as to the reputation of its products as to 
grade, quality, and serviceability. With- 
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out this background, any conclusion that we 
might draw from the mere application of a 
formula to earnings, would be entirely a 
matter of conjecture. 

It is submitted that as a result of a failure of 
proof the appellant has not overcome the burden of 
establishing error in the Board’s redetermination. 
Burnet v. Houston, 283 U. S. 223; Reinecke v. 
Spalding, 280 U. S. 227. 

CONCLUSION 

The decision of the Board is correct; the appeal 
should be dismissed. 

G. A. Youngquist, 
Assistant Attorney General. 

i J. Louis Monarch, 

John G. Remey, 

Special Assistants to the Attorney General. 

C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue, 

Nathan Gammon, 

Special Attorney, 

Bureau of Internal Revenue, 

Of Counsel. 

September, 1931. 
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IN THE 

Court of Appeals of' the District of Columbia. 

April Term, 1930. 

No. 5235. 

L. J. Christopher Company of California^ 

Appellant, 

v. 

Commissioner of Internal Revenue, Appellee . 

On Petition for Review of Decision of the United States 

Board of Tax Appeals. 

APPELLANTS BRIEF . 

_ 

I. STATEMENT OF THE CASE. | 

This case is before the Court on petition for review 
of the decision of the United States Board of Tax 
Appeals. 

Appellant appealed to the Board from a 60-day 
letter of the Commissioner of Internal Revenue d^ted 
April 6, 1926, wherein he asserted a deficiency in tax 
against appellant for the year 1921, of $6,227.17 (R. 
7-13). j 

The case was consolidated for trial before the Bcfard 
on April 17, 1928, with two other companion cases, the 
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appeals of L. J. Christopher and of L. J. Christopher 
Company of Delaware (R. 15). 

One of the questions before the Board (and the only 
one involved here) was the value of the good will which 
appellant acquired in 1914, and which it sold in 1921. 
The Commissioner of Internal Revenue allowed no 
cost for the good will so sold, while appellant contended 
for a cost value of not less than 8100,000 (pp. 1 and 2, 
addition to Record per Stipulation). The Board of 
Tax Appeals found the value to be 817,028.82 and 
deducted that amount in computing the profit of 
appellant upon sale of its business in 1921 (R. 30-32). 

The Board’s combined Findings of Fact and Opinion 
in all three cases were promulgated on October 2, 1928 
(R. 15) and its Final Order of Redetermination in this 
case was entered February 15, 1929, wherein it gave 
effect to the, value of good will, in the amount of 
817,02S.S2, and found and determined that there had 
been an overassessment in tax of 8908.52 (R. 34 and 
page 2 of Addition to Record per Stipulation). If 
appellant’s contention as to the value of good will is 
correct, there will be a further overassessment in tax. 

II. FACTS. 

The facts, so far as they are material to the one 
assignment of error, are as follows: 

L. J. Christopher was born in France and became a 
naturalized citizen of the United States in 1878. Since 
that time he has resided in Los Angeles, California. In 
1887 he engaged in the ice cream, candy, and confection¬ 
ery business w’ith an investment of between 840,000 
and 850,000. He conducted the business as an indi¬ 
vidual proprietorship until in 1914, giving it his personal 
attention throughout that period (R. 42). 
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The business was successful and steadily increased 
in value (R. 16). While in 1887 it was confine^ to 
Los Angeles, by 1912 it embraced Southern California, 
including Los Angeles, Redlands, Hillside, San Bernar¬ 
dino, Colton, Heming, Catalina Island, Pasadena, and 
Monrovia (R. 16, 48, 49). In 1912 Mr. Christopher 
registered as a trade mark his name “ L. J. Christopher,” 
under which he had done business ever since 1887. His 
name was an important factor in his business an<^ he 
registered it in order to prevent unauthorized persons 
from using it (R. 43). Thereafter he advertised under 
this trade-marked name and featured it very exten¬ 
sively (R. 48, 49, 50). 

Prior to 1914, Mr. Christopher had acquired certain 
real estate and had built thereon an extensive plant 
for the manufacture of ice cream and candy, additions 
being made to the original plant from time to time as 
the business grew’ and more capacity was needed 1 (R. 
16, 44-47). j 

In 1914 Mr. Christopher was wwth about 81,000,^00, 
75 per cent of wdiich had been made from the ice cr^am 
and candy business, but some money had been n ade in 
real estate and investments. He had six or seven 
retail stores in addition to his factory, and his profits 
prior to that time had averaged from 830,000 to 
835,000 per year (R. 42, 43, 44, 48). The ice cream 
business was the most profitable part and in 1914 Mr. 
Christopher was selling around 200,000 gallons 'per 
year (R. 49). ! 

An ice cream business is commonly bought and $old 
on a gallonage basis plus the value of the tangible 
assets; that is, a business having sales of 100,000 
gallons per year would be worth so much per gallon 
plus the value of the plant, machinery, and equipment. 
This price ranged from 20 cents minimum per gallon 
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for a business without an established reputation to 
50 cents per gallon for one with a reputation and with 
established sales routes (R. 49). 

Mr. Christopher stuck to the business and personally 
managed it from 1887 to 1914, at which time it had 
grown too large for him to handle alone. He desired 
to get away from it and get some recreation, so in 
1914, he incorporated the L. J. Christopher Company 
of California with an authorized capital stock of 
8400,300 and transferred to it all of the assets of his 
business, including the good will and trade name “L. 
J. Christopher/’ in exchange for all of its stock except 
a few qualifying shares (R. 17, 42, 43). 

Immediately upon its organization the California 
Company set up on its books a statement of its assets 
and liabilities as of June 1, 1914. The tangible assets 
consisted of the cash, receivables, inventories, plant, 
machinery, equipment, and deferred expenses of Mr. 
Christopher’s individual business. The total amount 
of these assets was 8449,751.91. The total liabilities 
were as follows: 


Payables.,. 829,126.34 

Reserve for depreciation. 37,354.39 

Capital stock. 400,300.00 


Total. 8466,780.73 


(For detail of this statement see pp. 17-18 and 50-52 of 
printed recorcfi.) The difference between these two 
amounts or 817,028.82 was entered among the assets 
as “Good Will 817,028.82” (R. 17-18, 50-52). 

Mr. Christopher was at all times president of the 
California Company and the owner of practically all 
its stock (R. 18, 43). Mr. Alfred Beaudry was manager 
at all times up to July 1, 1920, and was secretary part 
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of the time. During this employment he had full 
charge of the business (R. 49). When he left he owned 
70 shares of the stock for which he had paid SI00 per 
share. Shortly after he left Mr. Christopher bought 
his stock at actual cost to him, plus interest at 7 per 
cent per annum for the time he had owned it. No one 
but employees owned stock in the Company and tl|ere 
was an understanding that when an employee left the 
service his stock would be purchased by Mr. Christo¬ 
pher (R. 50). 

A business slump began in Southern California, in 
1913. The L. J. Christopher Company of California 
made profits in 1913 and 1914, of about $30,000 per 
year and lost about the same amounts in 1915 and 1916. 
Its volume of business steadily increased up to 1^21. 
It declared no dividends during that time (R. 50) but 
had accumulated surplus and undivided profits of some 
$170,000. (See invested capital computation as of 
January 1, 1921, page 42 of record in companion case, 
L. J. Christopher v. Commissioner , No. 5234). 

In February, 1921, the L. J. Christopher Company of 
California sold to the L. J. Christopher Company of 
Delaware. 

“All that certain personal property consisting 
of the stock goods, wares, and merchandise, 
materials, manufactured articles, machinery, 
trucks, equipment, and all personal property 
owned by the vendor herein and which is now in 
and about those certain premises heretofore opera¬ 
ted by said vendor on Lots 1, 2, 3, 9, 10 and 11 
of Tract No. 2651, in Los Angeles City, and all 
property including good will, owned by said 
vendor, save and except real estate (including 
buildings) and cash (including bills and accounts 
of every kind outstanding),” 
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and during the balance of that year the Delaware 
Company earned $124,073.53 operating the same 
business (R. 23). 

In computing the profit upon said sale, the Commis¬ 
sioner of Internal Revenue allowed nothing to the 
California Company for cost of good will. The Board 
of Tax Appeals allowed $17,028.82, the amount which 
was entered on the books of the California Company 
in 1914. 


III. ASSIGNMENT OF ERROR. 

There is but one assignment of error; namely: 

1. The Board of Tax Appeals erred in fixing the 
cost of good will sold on February 15, 1921, at 
$17,028.82, whereas its established value when 
paid into petitioner in 1914 was not less than 
$ 100 , 000 . 

IY. QUESTIONS PRESENTED. 

The assignment of error logically divides itself into 
two questions for the purpose of argument, viz: 

1. What was the value of the good will of L. J. 
Christopher which appellant acquired in 1914? 

2. Did this value decrease up to February, 1921, 
and, if so, how much? 

V. ARGUMENT. 

No question of law is presented. The Court will 
readily recognize, as did the Board, appellant's right to 
deduct its cost of good will from the selling price of its 
business in 1921, in determining the profit thereon. 
The only questions are those of fact, as set out under 
the preceding heading, and they will now be discussed. 
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1. What was the value of the good will of L. J. Christopher 
which appellant acquired in 1914? 

In 1914 Mr. L. J. Christopher transferred to appellant 
his good name and all his good will, built up over a 
period of 27 years of profitable business carried on under 
his name and his management. The business smarted 
in 1887 with 840,000 to $50,000 and the profits aver¬ 
aged $30,000 to $35,000 per year throughout] that 
period. In 1914 Mr. Christopher was worth $1,000,000, 
three-fourths of which had accumulated fron} this 
business. In other words $750,000 in addition to 
withdrawals had accumulated on an initial investment 
of say fifty thousand dollars. And the Board of Tax 
Appeals said such a business was worth $17,028,82! 

Mr. Alfred Beaudry, at one time Secretary of the 
California State Ice Cream Manufacturers Association, 
and with 22 years experience in the business, testified 
that the ice cream business is valued on the annual 
gallonage sold, at from 20 cents to 50 cents per gallon, 
plus the value of the tangible assets. He further 
testified that the Metropolitan Ice Cream Company, 
a concern little known, was sold for 25 cents per gallon 
and that he did not know of any sale of a business 
comparable in size with that of appellant. He stated 
that 50 cents per gallon w’ould be a fair price for a 
business with a reputation and established sales routes. 
His testimony is uncontradicted and should not be 
lightly brushed aside as the Board did. If disinterested 
witnesses of his standing , reputation , and experience can 
not he believed, then Courts will have to devise some other 
means of arriving at facts besides taking testimony.\ Ap¬ 
plying Mr. Beaudry’s stated method of valuing the 
ice cream business to appellant’s annual sale of 200,000 
gallons in 1914, we have $100,000 as the value pf the 
business; that is, the good name and good will. 
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The Board clearly misunderstood or misinterpreted 
the testimony of the witness L. J. Christopher, when it 
says that on cross-examination he became uncertain and 
contradictory. What the witness said was that he was 
worth about 81,000,000 in 1914; and that his business 
was worth “ about 8400,000 or 8500,000.” On cross- 
examination he stated that his plant and real estate was 
worth 8500,000 to 8600,000. Where is the contradic¬ 
tion? The business was worth half a million and the 
real estate was worth half a million. Total one mil¬ 
lion. It matters not that the California Company set 
the real estate up on its books at 8251,023.16,—prob¬ 
ably the book figure on Mr. Christopher's books. Mr. 
Christopher was testifying to its worth and not the 
book figure and he received its worth in taking all the 
stock of the California Company. 

It is probable also that Mr. Christopher had other 
real estate than that on which his plant was constructed 
(although the record does not positively disclose such 
fact) because he testified that he had dealt in real 
estate and had made some money in it. (R. 42). On 
careful examination the record fails to disclose any 
real or serious uncertainty or contradiction in Mr. 
Christopher’s testimony and the Board’s statement 
that it did, and its consequent disregard thereof, is 
unwarranted. It is not believed that the testimony of 
a splendid reputable old gentleman like Mr. Christopher, 
whose name is almost a household word in Los Angeles 
and who could have borrowed 8200,000 on his unsecured 
note in 1914 (R. 41) should be distorted and miscon¬ 
strued just because his infirmities may have caused 
him to fail to catch the exact import of all the questions. 

Even the Board was impressed with the value of the 
business, for it said in its opinion (R. 31): 
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“We are convinced that the private business of 
L. J. Christopher had at the time of the orgahiza- 
tion of California Company a good will vfhich 
possessed value and that this value was included 
in the assets for which the stock of the corporation 
was issued. 7 ’ 

Again the Board said (R. 32): 

“However, we are impressed by the facts that 
L. J. Christopher started his business with invest¬ 
ment of about $50,000 in 1887, that it grew in 
value until in 1914, it was worth approximately 
$400,000; that he had a trade name that was valu¬ 
able, and that he had extended his trade to outside 

cities and towns.” 

■ 

The Board then proceeded to reject all the evidence 
as to the value of the “good will which possessed 
value” and the “trade name which was valuable’* and 
adopted $17,028.82 as the value,—the balancing figure 
entered on the books of the California Company in its 
opening statement June 1, 1914. 

The Board could not possibly have found an excuse 
for denying the minimum value of $17,028.82, because 
that amount was entered on appellant’s books. Yet 
we wonder if practical, prudent business men ever 
split hairs in valuing the good will of a business tb the 
extent of splitting a dollar. The common practice 
is to value good will in round figures irrespective of any 
mathematical formula for computing value. It knust 
be obvious to this Court that the entry of $17,0^8.82 
was a good will entry but that it did not in any way 
purport to represent the total or actual value o£ the 
good will, any more than the $251,023.16 entry repre¬ 
sented the actual value of the real estate. It would be 
puerile to intimate that practical and successful busi- 
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ness men would figure as close as 16 cents in valuing 
real estate worth from a quarter to a half million dol¬ 
lars. Likewise in the case of valuing good will. 

Books are only privia fade correct and, after all, 
the real question is, what was the actual value of the 
good will? The testimony of Mr. Beaudry, a dis¬ 
interested party, furnishes a sound basis for valuing 
it. But if this be disregarded (as the Board did), then 
common sense tells one that a business which earned an 
average of $30,000 to $35,000 per year for 27 years on 
an initial investment of $40,000 to $50,000 is worth 
more than $17,028.82! 

The net tangible assets used in carrying on the busi¬ 
ness at the epd of the 27-year period amounted to 
$383,271.18, arrived at as follows (R. 50-52): 


Total assets. $466,780.73 

Less: Good will included. 17,028.82 

$449,751.91 

Less: Payables $29,126.34 

Reserves 37,354.39 66,480.73 

Net Tangible Assets $383,271.18 


$30,000 of iqcome per year is 6% on a $500,000 in¬ 
vestment. The difference between $500,000 and 
$383,271.18 is $116,728.82. Then what is wrong in 
assigning $100,000 as the value of the good will? 

In 1920 the Commissioner of Internal Revenue 
published with approval, at page 31 in Internal Revenue 
Cumulative Bulletin No. 2, his Committee on Appeals 
and Review Memorandum No. 34, which has ever 
since been closely followed in computing the value of 
good will, both in and outside the Internal Revenue 
Bureau. The pertinent part of said memorandum is 
as follows: 




11 


“In the case, however, of valuation of goo0 will 
of a business which consists of the manufacture or 
sale of standard articles of every-day necessity 
not subject to violent fluctuations and wherfe the 
hazard is not so great, the Committee is of the 


ol 


opinion that the figure for determination of the 
return on tangible assets might be reduced from 
10 to 8 or 9 per cent, and that the percentage for 
capitalization of the return upon intangibles might 
be reduced from 20 to 15 per cent.” 


Applying this method or formula to the facts iiji the 
instant case, a good will value of $100,000 is alsd sus¬ 
tained. Here are the figures: 


Initial investment—say. 

Net tangibles in 1914. 

Total.. 

Divide by two to get average 
net tangibles.. 


$45,000.00 

383,271.18 


$428,271.18 

$214,1^5.59 


Let the average net tangibles earn 8%. 
Then, 

8% of $214,135.59 = $17,130.85 
Annual earning—say 32,500.00 

Amount earned by good will $15,369.15 


This good will earning of $15,369.15 capitalized at [15% 
(that is, good will value must earn 15% when tangible 
assets earn 8%) gives: 

$15,369.15 divided by 15% = $102,461.00. 

i 

Then, by the Commissioner’s own formula, a good will 
value of $100,000 is arrived at and sustained. This 
method or formula has been adopted and followed by 
the Board of Tax Appeals in numerous cases, always 
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of course taking into consideration the hazards of the 
business in determining the basis of capitalizing the 
good will earnings. See St. Louis Screw Co., 2 B. T. A. 
649; C. F. Hovey Co., 4 B. T. A. 175; and many others. 

Wherefore, it is submitted that the value of the good 
will acquired by appellant in 1914 was not less than 
$100,000, as contended before the Board of Tax Appeals. 

2. Did this value decrease up to February, 1921, and, if 

so, how much? 

A business slump began in Southern California in 
1913, which sooner or later affected all businesses. 
Appellant continued to earn its normal profits of 
$30,000 per year during 1913 and 1914 but felt the 
depression in 1915 and 1916, and lost about the same 
amount each year. 

Between June 1, 1914, and 1921, appellant declared 
no dividends but its volume of business steadily in¬ 
creased and, despite the losses of 1915 and 1916, it had 
by January 1, 1921, accumulated a surplus and un¬ 
divided profits of some $170,000,—an average annual 
earning for the 6 Yi years of more than $26,000. For 
the year 1921, the Commissioner of Internal Revenue 
determined a net income of $124,073.53 for the L. J. 
Christopher Company of Delaware, which succeeded 
to the business in February of that year (R. 23). 

Do these facts indicate that the good will acquired 
in 1914 had been dissipated or lost? Do they not 
rather demonstrate to a certainty the presence and 
power of the good will, when the business lost in 1915 
and 1916, because of the business depression, all it had 
made in 1913 and 1914, and then came right back in 
the next four years and earned over $170,000—more 
than $40,000 per year? 
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Does the earning by the Delaware Company of 
$124,000 during 1921, from this same business, indicate 
any loss of good will? 

Surely there is but one answer to this second question 
and that answer is that, whatever the value of the good 
will was in 1914, it was all there in February, 1921, 
when appellant sold it to the Delaware Company along 
with the other business assets. 

VI. CONCLUSION. 

The evidence shows that the good will, trade name, 
etc., which appellant acquired for stock in 1914, was 
valuable. By applying the various tests commonly 
used and by following the evidence, a value of $100,000 
is arrived at and sustained. Only by disregarding the 
competent testimony of Mr. Beaudry, a disinterested 
witness, and by distorting the testimony of Mr. 
Christopher, could the Board justify the insignificant 
value which it gave. This Honorable Court should 
not refuse to go back of the Board’s finding, in such a 
state of the record, and determine the true value. 

The facts clearly prove that whatever value was 
acquired in 1914, was sold in 1921. 

It is therefore submitted that this Court shodld set 
aside the finding of the Board, to which error has been 
assigned, and find and hold that the cost value of the 
good will sold to the Delaware Company in 1921 w^as 
not less than $100,000 and that this amount shofild be 
deducted in computing the profit upon the sale, j 

Furthermore, appellant prays for judgment foy costs 
in this case. 

Respectfully submitted. 

Geo. E. H. GoodneJr, 
Attorney for Appellant , 
Address: Munsey Building, 
Washington, cj. C. 


